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In the District Court of the United States 
for the District of Oregon 
March Term, 1941. 


Be It Remembered, That on the 1st day of May, 
1941, there was duly filed in the District Court of 
the United States for the District of Oregon, a 
Libel in rem and in personam, in words and figures 
as follows, to wit: [2*] 


In the District Court of the United States 
for the District of Oregon 
In Admiralty 


No. 727 


WESTERN TRANSPORTATION CO., a 
corporation, 
Libelant, 
vs. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, and the SS. ‘‘PHNN- 
SYLVANIAN’’, her engines, boilers, ete., 

Respondents. 


LIBEL IN REM AND IN PERSONAM 


To: The Honorable James A. Fee and the Honor- 
able Claude McColloch, Judges of the District 
Court of the United States for the District of 
Oregon, 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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IN ADMIRALTY SITTING 


The libel of Western Transportation Co., in its 
own behalf as owner of the Str. ‘‘Barry K’’, and 
Barges Nos. 22 and 24, as bailee of the cargo laden 
thereon, and in behalf of its underwriters, against 
American-Hawaiian Steamship Company in _per- 
sonam and in rem against the SS ‘‘Pennsyl- 
vanian’’, her engines, boilers, tackle, apparel, fur- 
niture and equipment, in a cause of tort, civil and 
maritime, respectfully shows as follows: 


anil It 
At all times hereinafter mentioned hbelant was 
and now is a corporation duly organized and exist- 
ing under and by virtue of laws of the state of 
Oregon, and owner and operator of the sternwheel 
steam river tug ‘‘Barry K’’, and of two light draft 
barges bearing numbers 22 and 24 respectively. [3] 


Article IT. 

At all times hereinafter mentioned, American- 
Hawaiian Steamship Company was and now is a 
corporation organized and existing under and by 
virtue of laws of the state of New Jersey, and 
authorized to do business and doing business in 
the state of Oregon, and having an office for the 
transaction of such business at Portland, Oregon, 
said American-Hawaiian Steamship Company 
being the owner and operator of the SS ‘‘Pennsyl- 
vanian’’, an ocean going steamer. 


Article ITI. — 
Said SS ‘“‘Pennsylvanian’”’ is now in the port of 
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Astoria, Oregon, and within the jurisdiction of the 
United States District Court for the District of 
Oregon. 


Article IV. 

Shortly after midnight on February 1, 1941, said 
‘“‘Barry K”’ was being navigated at about six miles 
per hour in a southerly direction upstream on the 
Willamette River, a part of the navigable waters 
of the United States, enroute from Camas, Wash- 
ington, to Portland, Oregon. Said ‘‘ Barry K’’ was 
then with tow of said Barges Nos. 22 and 24, each 
loaded with paper, Barge No. 22 being made up on 
the port bow of the ‘‘Barry K’’, and Barge No. 24 
being laid out on the port side thereof. The night 
was dark but clear and an easterly breeze was 
blowing. 


Article V. 

At said time the ‘‘Barry K”’ was equipped with 
proper and lawful lights for navigation at night 
upon the river and said lights were then burning 
brightly. She was also equipped with a proper 
and lawful whistle. At all times up to the collision 
hereinafter mentioned, a competent pilot was on 
the lookout and at the wheel of the ‘‘Barry K’’ and 
he, as well as the rest of the crew who were vari- 
ously employed in their respective duties, were 
faithfully attending thereto. At all of said times 
the ‘Barry K’’ was properly [4] and lawfully pro- 
ceeding on her course upstream. 


| 
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Article VI. 

At said time and during all years preceding, 
while river boats had been operating upon said 
river, it was unsafe and impracticable for river 
tugs such as the ‘‘Barry K’’, particularly with 
barges in tow, to proceed upstream at said place 
on the west side of the river. Said “Barry K’’ and 
tow was then proceeding up the east side of said 
river in accord with safety requirements and with 
the uniform practice of river boats with barges, 
which practice had existed for more than forty 
years prior thereto. Said practice and the basis 
therefor was well known to all Willamette River 
pilots. 


Article VII. 

At approximately 12:40 o’clock A. M., and while 
the “Barry K’’ was passing Post Office Bar Light 
No. 3, the green light and two white mast lights of 
a vessel proceeding downstream, which vessel later 
proved to be the SS ‘*Pennsylvanian’’, appeared 
between a mile and a mile and a half ahead. The 
position and color of said lights indicated that said 
approaching vessel was proceeding along Post Of- 
fice Range and was crossing the bow of said 
‘‘Barry K’’ from east to west. 


Article VIII. 

When the two vessels were about a mile apart, 
the ‘‘ Barry K”’ gave two short blasts of her whistle 
for a starboard passage, which the SS ‘‘Pennsyl- 
vanian’’ answered with one blast. Thereafter the 
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‘Barry K’’ gave four short blasts of her whistle 
to signify danger or signals misunderstood. There 
was no response from the SS ‘‘Pennsylvanian’’. 
During this time the ‘“‘Barry K”’ was swinging to 
port, 1.e., turning toward the east, for the purpose 
of getting into the clear of the main ship channel 
and reaching shallow water where she and her 
tows could proceed with safety and out of the path 
of the approaching steamer. During the same 
time, although [5] the SS ‘‘Pennsylvanian’’ could 
with complete safety have passed the ‘‘Barry K”’ 
to starboard, the SS ‘‘Pennsylvanian’’ nevertheless 
had changed her course and, in disregard of the 
‘‘Barry K’s”’ signals, was turning easterly in the 
same direction the ‘‘Barry K’’ was turning, and 
was heading directly toward the ‘‘Barry K’’. 


Article IX. 

The ‘‘Barry K’’ again gave two short blasts of 
her whistle for a starboard passing which the SS 
‘‘Pennsylvanian’”’ did not answer. The ‘‘Barry K”’ 
then gave another danger signal by four short 
blasts of her whistle, followed by two short blasts 
for a starboard passing, and stopped her engines. 
The SS ‘‘Pennsylvanian’’ being in relatively close 
proximity to the ‘“‘Barry K” then gave three 
whistles indicating that her engines were full speed 
astern. The engines of the ‘‘Barry K’’ were then 
likewise put full speed astern, and three whistles 
were blown by her. The SS ‘‘Pennsylvanian’’ from 
the time she first turned the same direction as the 
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‘Barry K’’ continued on said course directly 
toward the ‘“‘Barry K”’ and its tows. The “Barry 
K”’ brought its tow to a complete stop in an effort 
to avoid a collision, but the oncoming SS ‘‘Penn- 
sylvanian’’ nevertheless struck Barge No. 22 on its 
starboard side. 


Article X. 

Said collision was in no way due to fault on the 
part of the ‘‘Barry K’’, its pilot, officers or mem- 
bers of its crew, but was due entirely to fault on 
the part of the SS ‘‘Pennsylvanian’’ and of those 
having charge of her navigation in the following 
particulars among others: 

(1) She failed to give proper or any heed to the 
several whistle signals by the ‘‘Barry K”’ for a 
starboard passing. 

(2) She failed to give proper or any heed to 
the danger signals given by the ‘‘Barry K”’. 

(3) She crossed the first starboard passing 
signal given by the ‘‘ Barry K’’ with a port passing 
signal of her own. [6] 

(4) Although she saw or ought to have seen 
the position of the ‘‘Barry K”’ as above deseribed, 
she failed to take any proper steps to avoid colli- 
sion. 

(5) She failed to change her course to her port 


so as to avoid collision. 


(6) After sighting the ‘‘Barry K”’ she changed 
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her course to starboard and continued thereon to 
the moment of collision. 

(7) She failed, while yet a safe distance from 
the ‘‘Barry K’’ to slow down. 


(8) She continued at an immoderate and un- 
reasonable speed toward said ‘‘ Barry K’’. 


(9) Although at all times after the two vessels 
sighted each other, and up to the moment of the 
actual collision, there was adequate space in ship’s 
channel] to the west of the ‘‘Barry K”’ for the pas- 
sage of the SS ‘‘Pennsylvanian’’ and no available 
space to the east of the ‘‘Barry K’’ for such pas- 
sage, said SS ‘‘Pennsylvanian”’’ nevertheless failed 
to take advantage of said circumstance. 


(10) She took no timely steps to avoid collision. 


(11) That said SS ‘‘Pennsylvanian’’ was negli- 
gent in other and further particulars of which 
libelant is not at present advised, and when so 
advised libelant will ask leave to offer evidence 
thereof, and amend its libel to conform to said 
evidence. 


(12) No competent person was immediately 
available on the forecastle head of the SS ‘‘ Penn- 
sylvanian’’ to drop the anchors of said vessel in 
response to command from her bridge. 


(13) No timely or any order was given by offi- 
cers of the SS ‘‘Pennsylvanian’’ to drop anchor for 
the purpose of slowing or stopping said vessel and 
thus avoiding collision. 
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Article XI. 

That by reason of said collision Western Trans- 
portation Co., a corporation, has suffered damage 
as near as can be presently estimated in the injury 
of said Barge No. 22 in an amount upwards [7] of 
$12,200.00; in the injury to said ‘Barry K” in an 
amount upwards of $425.00; in the loss to cargo 
on said Barges Nos. 22 and 24 in the sum upwards 
of $11,400.00 and in demurrage respecting said 
Barge No. 22 and said ‘“‘Barry K”’ in the aggregate 
sum upwards of $1700.00. 


Article XIT. 
That all and singular the premises are true and 
within the admiralty and maritime jurisdiction of 
this Honorable Court. 


Wherefore, libelant prays that it may have a 
decree against respondent American-Hawaiian 
Steamship Company for the amount of its damages 
and costs and for such other relief as to the Court 
may seem just and in accordance with the ad- 
miralty practice; and libelant further prays that 
process in due form of law according to the course 
and practice of this Honorable Court in causes of 
admiralty and maritime jurisdiction may issue 
against the said SS ‘‘ Pennsylvanian,’’ her engines, 
boilers, tackle, apparel, furniture and equipment, 
and that all persons claiming any right, title or in- 
terest therein may be cited to appear and answer 
upon oath all and singular the matters aforesaid, 
and that said vessel, her engines, boilers, tackle, ap- 
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parel, furniture and equipment may be condemned 
and sold to pay the amount due to libelant, with 
interest and costs, and that the Court will grant 
to libelant such other or further relief as in law 
and justice it may be entitled to receive. 
DEY, HAMPSON & NELSON, 
CLARENCE J. YOUNG, 
RICHARD B. MAXWELL, 
Proctors for Libelant. 


State of Oregon, 
County of Multnomah—ss. 


I, R. L. West, being first duly sworn depose and 
say that I am the Secretary-Treasurer of Libeland 
Corp. in the abovde entitled_............... ; and that the 
foregoing libel in rem and in personam is true as I 
verily brlieve. 


R. L. WEST 
Subseribed and sworn to before me this 1st day of 
May, 1941. 
[Seal] CLARENCE J. YOUNG, 


Notary Public for the State of Oregon. 
My commission expires Mar. 18, 1941. 


[Endorsed]: Filed May 1, 1941. [8] 


And afterwards, to wit, on the 1st day of May, 
1941, there was duly filed in said Court, Libelant’s 
Stipulation for Costs, in words and figures as 
follows, to wit: [9] 
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[Title of District Court and Cause.] 
LIBELANT’S STIPULATION FOR COSTS 


Whereas, a libel was filed in this Court on or 
about the Ist day of Mav, 1941, by Western Trans- 
portation Co., a corporation in personam against 
the American-Hawaiian Steamship Company, a 
corporation, and in rem against the SS ‘‘Penn- 
sylvanian’’, her engines, boilers, tackle, apparel, 
furniture and equipment, for the reasons and causes 
in said libel mentioned, and praying for judgment 
and decree against libelant American-Hawailan 
Steamship Company, a corporation, and_ that 
process may issue against the said SS ‘‘Pennsyl- 
vanian’’ her engines, boilers, tackle, apparel, fur- 
niture and equipment, and said respondents be re- 
quired to appear and answer said libel; and the 
said libelant and Fidelity & Deposit Company of 
Maryland, Baltimore, Maryland, surety, the parties 
hereto, hereby consenting and agreeing that in case 
of default or contumacy on the part of the libelant 
or its surety, execution may issue against their 
goods, chattels and lands for the sum of Two Hun- 
dred Dollars ($200.00) ; 


Now, Therefore, it is hereby stipulated and 
agreed for the benefit of whom it may concern that 
the stipulators undersigned shall be and are bound 
in the sum of Two Hundred Dollars ($200.00) con- 
ditioned that the libelant above named shall pay 
all such costs as shall be awarded against libelant 
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and/or the stipulator [10] undersigned, by this 
Court, or in case of appeal, by the Appellate Court. 
FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, 
BALTIMORE, MARYLAND, 

By CLARENCE D. PORTER, 

State Resident Agent. 

FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, 
BALTIMORE, MARYLAND, 

By CLARENCE D. PORTER, 

[Seal] Attorney-in-Fact. 


[Endorsed]: Filed: May 1, 1941. [11] 


And afterwards, to wit, on the Ist day of May, 
1941, there was issued out of said Court, a Moni- 
tion in personam, in words and figures, as follows, 
to wit: [12] 


[Title of District Court and Cause. ] 
MONITION 


The President of the United States of America 
to the Marshal of the District of Oregon, or his 
Deputy—Greeting : 


Whereas, a libel was filed in the District Court 
of the United States for the District of Oregon, 
on the Ist day of May, 1941, by Western Trans- 
portation Co., a corporation, libelant, against 
American-Hawaiian Steamship Company, a cor- 
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poration, in a certain cause of tort civil and mari- 
time, as more fully appears by the said Libel on 
file in the office of the Clerk of the said Court. 
Now, therefore, you are hereby strictly enjoined 
and commanded that you cite said American- 
Hawaiian Steamship Company, a corporation, to 
appear before the Judges of the District Court of 
the United States for the District of Oregon, at the 
City of Portland in said District, on Monday the 
2nd day of June, 1941, if it be a court day, or else 
on the court day next following, at ten o’clock in 
the forenoon of said day, then and there to answer 
unto said libelant, and further to do and receive 
in this behalf as to justice shall appertain. And 
that you duly certify to the Court aforesaid what 
you shall do in the premises together with these 


presents. 


Witness the Honorable James Alger Hee and the 
Honorable Claude McColloch, Judges of said Court, 
and the seal thereof, hereto affixed, at Portland, in 
said District, on the Ist day of May, A. D. 41. 

[Seal] G. H. MARSH, 

Clerk. 
By F. L. BUCK, 
Chief Deputy Clerk. [13] 


United States of America, 
District of Oregon—ss. 
I hereby certify and return, That on the 1st day 


of May 1941 I received the within Monition & Libel, 
And that I served the same on the 2nd day of May 
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Waleat 17:10 A. Mion aeeiMalis erin nie ae 
for said American-Hawaiian Steamship Co., ete., 
at his office in the Railway Exchange Bldg. 320 
SW, Stark St., Portland, Ore., by delivering a copy 
thereof together with a copy of the Libel in the 
within entitled cause to the therein named F. N. 
Mills, Atty. in fact for said Co. personally. Dated 
at Portland, Oregon, this 2nd day of May, 1941. 
J. T. SUMMERVILLE, 
United States Marshal. 
By W. H. RICKARD, 
Deputy U. S. Marshal. 


f Hndorsed]: Filed May 2, 1941. 


And Afterwards, to wit, on the Ist day of May, 
1941, there was issued out of said Court, a Warrant 
of Arrest and Monition in rem, in words and figures, 
as follows, to wit: [14] 


District Court of the United States 
For the District of Oregon 


WARRANT OF ARREST AND MONITION 


The President of the United States of America 
to the Marshal of the District of Oregon, or 
his Deputy, Greeting: 


You Are Hereby Strictly Enjoined and Com- 
manded that you arrest the vessel called the SS 
‘‘Pennsylvanian’’ whereof now is, or lately was, 
master, her tackle, apparel, and furniture, engines, 
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boilers, and equipment if she shall be found within 
your district; and the same so arrested you keep 
under safe and secure arrest until you shall re- 
ceive further orders from the Court, or the same 
shall be discharged in due course of law; and that 
you cite at the premises all persons in general who 
have, or pretend to have, any right, title, or interest 
therein, to appear before the Judge of the District 
Court of the United States, for the District of 
Oregon, at the City of Portland, on the 2nd day of 
June A.D. 41, if it be a court day, or else on the 
court day next following, at ten o’clock in the 
forenoon of such day, then and there to answer unto 
Western Transportation Co., a corporation, in the 
eause of tort, civil and maritime, and further to 
do and to receive in this behalf as to justice shall 
appertain; and that you duly certify the Court 
aforesaid what you shall do in the premises, to- 
gether with these presents. 

Witness the Honorable James Alger Fee and the 
Honorable Claude McColloch, Judges of said Court, 
and the seal thereof hereto affixed at Portland in 
said District on the 1st day of May, A. D. 47. 

[Seal] G. H. MARSH, 

Clerk. 
By F. L. BUCK, 
Chief Deputy Clerk. [15] 
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And Afterwards, to wit, on the Ist day of May, 
1941, there was duly Filed in said Court, a Claim 
of Owner of the ‘‘Pennsylvanian”’ in words and 
figures as follows, to wit: [16] 


[Title of District Court and Cause. ] 
CLAIM OF OWNER 


American-Hawaiian Steamship Company, owner 
of the above named SS. Pennsylvanian, appears 
before this Court, by F. N. Mills, its Agent, who 
claims the said ship and prays to defend this suit 
accordingly. 

ERSKINE WOOD 
ERSKINE B. WOOD 
Proctors for Claimant. 
District of Oregon—ss. 


F. N. Mills, being duly sworn, says that American- 
Hawaiian Steamship Company is the true owner 
of the said ship Pennsylvanian. and that no other 
person is the owner thereof, and that deponent is 
agent of the owner and authorized to put in this 
claim, and deponent further says that at the time 
of the commencement of this suit said ship Penn- 
sylvanian was in the possession of said owner. 

F. N. MILLS 

Subscribed and sworn to before me this Ist day 
of May, 1941. 

[Seal] M. MUIR 

Notary Puble for Oregon. 

My commission expires July 12, 1943. 


[Endorsed]: Filed May, 1941. [17] 
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And Afterwards, to wit, on the Ist day of May, 
1941, there was duly Filed in said Court, Claim- 
ant’s Stipulation to Abide by and Pay Decree, in 
words and figures as follows, to wit: [18] 


[Title of District Court and Cause. ] 
STIPULATION 


Whereas a libel was filed in this Court on May 1, 
1941, by Western Transportation Co. against the 
SS. Pennsylvanian, etc., for the reasons and causes 
in said libel mentioned, and whereas a claim to said 
steamship has been filed by American-Hawaiian 
Steamship Company, and the said claimant and 
Fireman’s Fund Indemnity Company, a California 
corporation, its surety, hereby consenting and agree- 
ing that in case of default or contumacy on the 
part of the claimant, execution may issue against 
their goods, chattels and lands for the sum of 
Thirty Thousand Dollars ($30,000.) : 


Now, Therefore, It Is Hereby Stipulated and 
Agreed, for the benefit of whom it may concern, 
that the stipulators undersigned are bound in the 
sum of Thirty Thousand Dollars ($30,000.00), con- 
ditioned that the claimant above named shall abide 
by and pay the money, including costs and disburse- 
ments, awarded by the final decree rendered in this 
cause by this Court, or in case of appeal by the 
Appellate Court. 
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Dated May 1, 1941. 
AMERICAN-HAWAITAN 
STEAMSHIP COMPANY 
By F.N. MILLS 
District Manager 
FIREMAN’S FUND 
INDEMNITY COMPANY 
[Seal] By E. A. VALENTINE 
Attorney-in-Fact 


Approved as to form and amount. 
CLARENCE J. YOUNG 
of Proctors for Libelant. 


[Endorsed]: Filed May 1, 1941. [19] 
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And Afterwards, to wit, on the 10th day of June, 
1941, there was duly Filed in said Court, an An- 
swer and Cross Libel of Claimant and Respondent, 
in words and figures as follows, to wit: [20] 


In the District Court of the United States 
For the District of Oregon 


No. Civ. 727 
WESTERN TRANSPORTATION CO., a cor- 
poration, 
Libelant, 
vs. 


AMERICAN-HAWAIIAN STEAMSHIP COM- 
PANY, a corporation, and the SS. ‘‘PENN- 
SYLVANIAN’”’, her engines, boilers, ete., 

Respondents. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, 
Claimant. 


AMERICAN-HAWAITTAN STEAMSHIP COM- 
PANY, a corporation, 
Cross-Libelant, 
vs. 


WESTERN TRANSPORTATION CO., a corpora- 
tion, and the Steamboat ‘‘BARRY K’’, Etc., 
and Barges 22 and 24, 

Cross Respondents. 
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ANSWER AND CROSS-LIBEL OF AMERI- 
CAN-HAWATIAN STEAMSHTP COMPANY, 
CLAIMANT, AND CROSS-LIBELANT 


To the Honorable James Alger Fee and the Hon- 
orable Claude McColloch, Judges of the above 
entitled Court: 

The answer of American-Hawaiian Steamship 
Company, as claimant of the SS. Pennsylvanian, 
and also as respondent in personam, to the libel 
of Western Transportation Company, says: 


Article LI. 
The claimant and respondent admits the allega- 
tions of Article I. 


Article IT. 
The claimant and respondent admits the allega- 
tions of Article IT. [21] 


Article ITT. 
The claimant and respondent admits that, at the 
time the libel was filed and process issued, the Penn- 


sylvanian was at Astoria in the jurisdiction of this 
Court. 


Article IV. 

The claimant and respondent admits that on Feb- 
ruary 1, 1941, the Barry K and Barges 22 and 24 
were being navigated im a southerly direction up 
stream en route from Camas to Portland, and that 
the barges were loaded with paper, and that the 
night was dark, but denies that it was clear, and 


us. Western Transportation Co. 2) 


alleges that it was overeast, but with visibility good; 
denies knowledge of the speed of the Barry K, and 
denies that the Barry K and her tow were made up, 
as alleged, with the Barge 22 on the port bow, and 
alleges that Barge 22 was lashed ahead of the Barry 
K’s bow, resting on her stem, and that Barge 24 
was lashed alongside on the port side. Denies that 
any easterly breeze was blowing, except so slight 
as to be negligible, and alleges that the night was 
ealm. (Throughout this answer claimant and re- 
spondent refers to the Barry K’s tow as ‘‘barges’”’, 
since libelant has so denominated them, but reserves 
the right to assert that they are ‘‘scows”’ if the 
evidence so justifies, and their character becomes 
material.) 


Article V. 

Denies that the Barry K was Peuippedl with prop- 
er or lawful lights for navigation, and in this re- 
spect alleges that the white light on her stem was 
elther extinguished or obscured, and that the barges 
were not lighted as required by the regulations. 
Denies knowledge or information sufficient to form 
a belief whether she was equipped with a proper 
or lawful whistle, or whether her pilot was com- 
petent or whether he was acting both as lookout 
and helmsman, or whether the crew were perform- 
ing their duties. Denies specifically that the Barry 
K at all or any times was properly or lawfully [22] 
proceeding on her course up stream, and alleges 
that she was proceeding up stream on her own left- 
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hand side of a narrow channel, as understood in 
law, in violation of Article 25 of the Inland Rules, 
when it was both practicable and safe for her to 
have kept to the right-hand side as required. 


Article VI. 

Claimant and respondent denies the allegations 
of Article VI and each of them, except it admits 
that the Barry K and tow were proceeding up the 
east side of the river, and alleges that such pro- 
cedure was in violation of law. 


Article VII. 

Claimant and respondent denies knowledge or 
information sufficient to form a belief of the alle- 
gations of Article VII, but admits that about the 
time alleged the Pennsylvanian was coming down 
the Willamette River toward Post Office Bar, hav- 
ing passed under the St. Johns bridge at 12:39 
AL NE 


Article VIII. 

Denies the allegations of Article VIII and each 
of them, except as they may be hereinafter admitted 
in the affirmative allegations of the eross-libel fol- 
lowing this answer. 


Article IX. 

Denies the allegations of Article IX and each 
of them, except as they may be hereinafter admit- 
ted in the affirmative allegations of the cross-libel 
following this answer. [23] 


vs. Western Transportation Co. 23 


Article X. 

Claimant and respondent denies the allegations of 
Article X and each of them; and alleges that the 
collision was entirely due to the fault of the Barry 
K and its navigating officers, as hereinafter alleged 
in the cross-libel following this answer. 


Article XI. 
Denies knowledge or information sufficient to 
form a belief of the allegations of Article XI, and 
ealls for proof of the same. 


Article XII. 
Claimant and respondent denies that all or singu- 
lar the premises are true, but admits the jurisdic- 
tion of the Court. 


CROSS-LIBEL 


This cross-libel of American-Hawaiian Steamshin 
Company, a corporation, against Western Trans- 
portation Co. and the river steamboat Barry kK, her 
engines, boilers, tackle, apparel and furniture, and 
Barges 22 and 24, in a cause of collision, civil and 
maritime, alleges as follows: (Throughout this 
eross-libel cross-libelant refers to the Barry K’s 
tow as “‘barges’’, since libelant has so denominated 
them, but reserves the right to assert that they are 
‘‘scows’’ if the evidence so justifies, and that char- 
acter becomes material.) 


Article I. 
The cross-libelant is a corporation organized and 
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existing under the laws of the State of New Jersey 
and is, and at all times herein mentioned was, the 
owner of the American Steamship Pennsylvanian, 
against which the original libel in this cause was 
filed. [24] 


Article I. 

The Western Transportation Co. is a corporation 
organized and existing under the laws of the State 
of Oregon, and is, and at all times hereinafter men- 
tioned was, the owner of the river steamboat Barry 
K and of the said Barges 22 and 24. 


Article III. 

The said steamboat Barry K and the said Barges 
are, or at the time process herein is issued will be, 
in the District of Oregon, and within the jurisdic- 
tion of this Court. 


Article IV. 

At about 12:55 A. M. on February 1, 1941, the 
said Barry K and her barges were in collision with 
the said Pennsylvanian in the Willamette River 
near what is known as Post Office Bar, and as a 
result of said collision the Pennsylvanian suffered 
the damage hereinafter alleged. 


Article V. 

The Willamette River at the place where the col- 
lision occurred, is a narrow channel, as that term 
is understood in the laws and statutes regulating 
navigation, and particularly Article 25 of the Inland 
Rules. 
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Article VI. 

The Bureau of Marine Inspection and Navigation 
of the U. S. Department of Commerce has, previ- 
ously to this collision, ruled that the river at this 
place is a narrow channel, as understood in said 
Article 25, and that a pilot of a tng and tow was 
neghgent in attempting to come up stream at this 
place on the left-hand side, and all pilots were and 
are bound to take cognizance of that ruling. [25] 


Article VII. 

The facts and circumstances of the collision be- 
tween the Pennsylvanian and the Barry K and her 
barges were as follows: 

1. The Pennsylvanian, under the command 
of her master, Captain Vaux, and with Pilot 
John Norberg, Willamette and Columbia River 
pilot, acting as pilot, left Pier A, Terminal No. 
1, Portland, at 12:03 A. M., February 1, 1941, 
bound for Astoria. The weather was overcast, 
visibility good, calm and smooth, with a slight 
current in the river, to-wit, about half a knot, 
and at all times hereinafter narrated the said 
master, pilot, and the third mate were on the 
bridge. A helmsman was at the wheel, a lookout 
was stationed forward on the forecastle head, 
and the pilot was conning the ship. The vessel 
proceeded down river, passed through the rail- 
road bridge at slow speed, and, passing’ under 
St. Johns bridge, put her engines at half speed 
at 12:39 A. M. 
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2. The Pennsylvanian proceeded down 
stream on the usual course of steamers on the 
Post Office Bar range, and shortly after leav- 
ing it, sighted the lights of a towboat approxi- 
mately a mile or more down stream, which tow- 
boat later proved to be the Barry K with two 
barges in tow. 

3. Shortly after the Pennsylvanian sighted 
the Barry K, the Barry K blew one blast of 
her whistle, indicating a passage port to port, 
in accordance with the regular rules of the 
road, and the Pennsylvanian answered this with 
one blast, and continued down stream on her 
own right-hand side of the channel. As the ves- 
sels continued to approach, the Barry K showed 
her green light and shut out the red, whereupon 
the Pennsylvanian slowed and stopped her en- 
gines. [26] 

4. Shortly thereafter the Barry K sounded 
several short and rapid blasts understood by 
those on the Pennsylvanian to be a danger sig- 
nal, and the Pennsylvanian’s engines were put 
full astern, and the wheel hard right, and the 
Pennsylvanian sounded three short and rapid 
blasts to indicate that her own engines were 
going full astern, and soon after that, to-wit, at 
about 12:55 A. M., the Pennsylvanian collided 
with one of the Barry K’s barges, namely, 
Barge 22, on the latter’s starboard side. 

5. At all times herein, the Pennsylvanian 
was keeping well to that side of the fairway or 
midchannel which lay on her own starboard 
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side, in accordance with Article 25 of the In- 
land Rules, and the Barry K, in violation of 
said article, failed to keep to her own right- 
hand side, and the collision occurred well to- 
ward the east side of the river in the Penn- 
sylvania’s water. The river here is at least 1100 
feet wide, and the 30-foot channel is at least 
800 feet wide. It was a calm night, with no 
appreciable wind or current, and it was entirely 
safe and practicable for the Barry K and her 
tow to proceed up stream on her own right-hand 
side, as Article 25 requires. The collision oc- 
curred entirely through the fault of the 
Barry K. 


Article VIII. 

The Barry K and her tows were being operated 
at the time of said collision by the respondent 
Western Transportation Co., and the said Barry K 
and her tows and said respondent were negligent in 
the particulars hereinafter alleged, one or all of 
which caused or contributed to said collision and 
to the damage sustained by the [27] Pennsylvanian: 

J. The Barry K and her tows failed to keep 
to that side of the fairway or midchannel which 
lav on their own starboard side, when it was 
entirely safe and practicable for them to have 
done so, all in violation of said Article 25. 

2. The Barry K and her tows persisted in 
said violation of Article 25 after it became 
clearly evident that the Pennsylvanian, in 
obedience to said Article 25, was keeping to 
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her own right-hand side, and was thus occupy- 
ing the side of the river into which the Barry 
K and her tows were proceeding. The Barry Kk 
and her tows continued to proceed at full speed 
ahead without slowing or stopping her engines, 
and did not reverse them or take any effective 
steps to avoid the collision until too late to 
do so. 

3. The Barry K was navigated by her pilot 
alone, and her master was asleep, and was not 
ealled to the pilot house until too late to take 
any steps to avoid the collision. 

4. The front range hght of the Barry K 
was either obscured or not burning. 

5. The barges were not lighted in accord- 
ance with the regulations of the Bureau of 
Marine Inspection and Navigation in _ this, 
namely, the only hghts on them, on informa- 
tion and belief based upon the testimony of 
the Barry K’s pilot given at the investigation 
before the said Bureau of Marine Inspection 
and Navigation, were a kerosene lantern on the 
forward starboard corner of Barge 22, another 
on the forward port corner of Barge 24, and 
one on the after port corner of said Barge 24, 
but none of these lanterns shone all around 
the horizon, since they were partly obscured by 
the deckhouses of the barges, and none of them 
had the visibility [28] required by the regula- 
tions. 

6. The Barry K, on information and belief 
based upon the testimony of her own pilot given 
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before the said Bureau, after she had received 
one blast from the Pennsylvanian, twice blew 
two blasts, and proceeded on the wrong side of 
the channel, and did not slow or stop her en- 
gines until after the second of the said two 
blasts, and did not reverse until after the Penn- 
sylvanian herself reversed and had given the 
signal therefor. 


The Barry K was negligent in other particu- 
lars which, if the evidence justifies at the trial, this 
eross-libelant will ask leave to amend its eross-libel 
and allege, so as to conform to such evidence. 


Article TX. 

In said collision, the Pennsylvanian suffered 
damages necessitating drydocking and repairs and 
causing the ship to be detained and to lose time 
while said repairs were made, and as a result there- 
of, this cross-libelant, American-Hawaiian Steam- 
ship Company, has been, and is, damaged in the 
sum of $35,000.00, as nearly as can now be esti- 
mated, with interest, all because of the negligence 
of the Barry K and tow, and their owner, as here- 
inbefore alleged. 


Article X. 
All and singular the premises are true and within 
the admiralty and maritime jurisdiction of this 
Court. 


Wherefore, American-Hawaiian Steamship Co., 
as claimant of the Pennsylvanian and as respond- 
ent to the libel of Western Transportation Co., prays 
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that said libel be dismissed; and, [29] as cross-libel- 
ant, prays that process in due form of law may 
issue against the said Barry K, etc., and her said 
two barges, and that all persons claiming any right, 
title or interest in them be cited to appear and an- 
swer on oath all and singular the matters aforesaid, 
and that said steamboat and barges be condemned 
and sold to pay the demands and claims aforesaid, 
with interest and costs; and that process may issue 
against the Western Transportation Co. in per- 
sonam, citing it to appear and answer on oath the 
matters and things alleged in this cross-lbel; and 
that this cross libelant may have and recover from 
said Western Transportation Co. the amount of its 
said damages, with interest and costs; and that pro- 
ceedings on the libel be stayed until adequate se- 
curity, in the form of an admiralty stipulation in 
the sum of $40,000.00, be filed by the libelant to 
abide by and pay any decree that may be entered 
on the ecross-libel; and this cross-libelant prays for 
such other, further and different relief as to this 
Honorable Court may seem just and in accordance 
with the Admiralty practice. 
ERSKINE WOOD 
ERSKINE B. WOOD 
Proctors for American - Ha- 
walian Steamship Company, 
Claimant of the Pennsylva- 
nian, and Respondent to the 
original Libel, and Cross- 
Libelant. 
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District of Oregon—ss. 

I, F. N. Mills, first being duly sworn, say that I 
am District Manager of American-Hawaiian Steam- 
ship Company, respondent, claimant, and cross-li- 
belant in the above entitled cause; that I am fa- 
miliar with the contents of the within answer and 
eross-libel; and state, that, on my information and 
belief, the allegations therein contained are true. 

EF. N. MILLS 


Subseribed and sworn to before me this 9th day 
of June, 1941. 
[Seal] JOHN P. LIPSCOMB, JR. 
Notary Public for Oregon 
My commission expires Oct. 13, 1944. [30] 


Service of the within Answer and Cross-Libel, by 
certified copy, at Portland, Oregon, this 10th day 
of June, 1941, is hereby admitted. 

CLARENCE J. YOUNG, 
Of Proctors for Libelant. 


[Endorsed]: Filed June 10, 1941. [31] 


And Afterwards, to wit, on the 12th day of June, 
1941, there was duly Filed in said Court, a Notice 
by cross libelant of application for an order for 
respondent in eross-libel to give bond to abide by 


and pay decree, in words and figures as follows, 
toot: [32] 
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In the District Court of the United States 
for the District of Oregon 


No. Civ. 727 


The “PENNSYLVANIAN” and the 
Blovedevine Cie 


NOTICE 
To Mr. Clarence J. Young, Proctor for Libelant. 


Dear Sir: 

At the coming in of Court on next Thursday 
morning, June 12th, or as soon thereafter as proc- 
tors can be heard, we shall apply for an order, 
copy of which is attached. 

Very truly yours, 
ERSKINE WOOD 
ERSKINE B. WOOD 
Proctors for American- 
Hawaiian Steamship Com- 
pany. 


[Endorsed]: Filed June 12, 1941. [33] 


us. Western Transportation Co. 33 


And Afterwards, to wit, on Thursday, the 12th 
day of June, 1941, the same being the 87th Judicial 
day of the Regular March, 1941, Term of said 
Court; present the Honorable James Alger Fee, 
United States District Judge, presiding, the fol- 
lowing proceedings were had in said cause, to 
wit: [84] 


[Title of District Court and Cause.] 
ORDER RE BOND 


On application of the cross-libelant, American- 
Hawaiian Steamship Company, appearing by its 
proctor, Erskine Wood, 

It Is Ordered that the libelant, Western Trans- 
portation Co., file in this court within ten days an 
admiralty stipulation in the sum of $55,000 to abide 
by and pay the decree that may be entered on the 
eross-libel, and that pending the filing of such stipu- 
lation, all proceedings on the libel be stayed. 

Dated this 12th day of June, 1941. 

JAMES ALGER FEE 
Judge. 


[Endorsed]: Filed June 12, 1941. [85] 


And Afterwards, to wit, on the 12th day of June, 
1941, there was duly Filed in said Court, stipula- 
tion by claimant in Cross-Libel to abide by and 
pay decree, in words and figures as follows, to 
wit: [36] 
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In the District Court of the United States 
for the District of Oregon 
No, Civ ia 


WESTERN TRANSPORTATION CO., a cor- 
poration, 
Libelant, 
VS. 


AMERICAN-HAWATIAN STEAMSHIP COM- 
PANY, a corporation, and the SS. ‘‘PENN- 
SYLVANIAN’’, her engines, boilers, ete., 

Respondents. 


AMERICAN-HAWAIIAN STEAMSHIP COM- 
PANY, a corporation, 
Claimant. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, 
Cross-Libelant, 
vs. 


WESTERN TRANSPORTATION CO., a corpora- 
tion, and the Steamboat ‘‘BARRY K’’, Kte., 
and Barges 22 and 24, 

Cross Respondents. 


STIPULATION 


Whereas, on June 10th, said American-Hawaiian 
Steamship Company, claimant and respondent, as 
eross-libelant, filed a cross libel against the Str. 
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“Barry K’’, etc., for the reasons and causes im said 
cross libel mentioned; and whereas a claim to said 
steamboat has been filed by Western Transportation 
Company, claimant, libelant and cross respondent, 
and the said claimant, Western Transportation 
Company and American Bonding Company, its 
surety, hereby consenting and agreeing that in case 
of default or contumacy on the part of the claimant, 
Western Transportation Company, execution may 
issue against their goods, chattels and lands for the 
sum of Thirty-five Thousand Dollars ($35,000.00). 


Now, Therefore, It Is Hereby Stipulated and 
Agreed for the benefit of whom it may concern that 
the stipulators undersigned are bound in the sum 
of Thirty-five Thousand Dollars ($35,000.00) con- 
ditioned that the claimant, Western Transportation 
Company shall abide by and pay the money, includ- 
ing costs and disbursements awarded in the final 
decree rendered in this cause by this Court, or in 
ease of appeal by the Appellate Court. 

Dated at Portland, Oregon, the 18th day of June, 
1941. 

[Seal] WESTERN TRANSPORTA- 

TION COMPANY 
JEN lie Ils Wass) 
Secretary-Treas. 
[Seal] AMERICAN BONDING COM- 
PANY 
By JACK GODFREY 
Attorney in Fact 


[Endorsed]: Filed June 19, 1941. [87] 
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And Afterwards, to wit, on the 12th day of July, 
1941, there was duly Filed in said Court, an Answer 
to Cross-Libel, in words and figures as follows, to 
wit: [88] 


[Title of District Court and Cause. ] 
ANSWER TO CROSS8-LIBEL 


The answer of Western Transportation Com- 
pany, a corporation, as claimant of the Steamboat 
‘‘Barry K,’’ her engines, etc., and Barges 22 and 
24, and as respondent in personam to the cross-lbel 
of Western Transportation Company, says: 


Article I. 
Admits the allegations of Article I. 


Article IT. 
Admits the allegations of Article II. 


Article ITT. 
Admits the allegations to Article ITI. [89] 


Article IV. 

Denies the allegations of Article IV, and each of 
them, except claimant and respondent to the cross- 
libel admits that at about 12:55 A.M. on February 
1, 1941, the said Barry K and her barges were in 
collision with the said Pennsylvanian in the Willa- 
mette River, near what is known as Postoffice Bar. 


Article V. 
Admits the allegations of Article V. 


vs. Western Transportation Co. 37 


Article VI. 
Denies the allegations of Article VI and each of 
them. 


Article VII. 

Claimant and respondent to the crogs-libel denies 
the allegations of Article VIT, and each of them, 
except as the same conform to the allegations of 
Articles IV to X, both inclusive, of this claimant 
and respondent’s original libel on file herein against 
Said cross libelant and said SS Pennsylvanian, her 
engines, etc., which said articles are by this refer- 
ence made a part hereof. 


Article VIII. 
Denies the allegations of Article VIII, and each 
of them. 


Article IX. 

Denies the allegations of Article TX, and each 
of them, except claimant and respondent to the 
eross-libel admits that the Pennsylvanian suffered 
Some damages in said collision, necessitating dry- 
docking and repairs and causing said ship to be 
detained and to lose some time while said repairs 
were made. 


Article X, 

Denies the allegations of Article X, and each of 
them, except respondent and claimant to the cross- 
hbel admits that the matters referred to in said 
eross-libel are with the admiralty and maritime 
Jurisdiction of this Court, [40] 

Western Transportation Company, a corporation, 
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as claimant to the SS Barry K, her engines, ete., 
and Barges 22 and 24, and as respondent to the 
cross-libel of American-Hawaiian Steamship Com- 
pany for an affirmative defense to said cross-libel 
says: 

Article I. 

Refers to and by this reference re-alleges the 
allegations of each and every article of its original 
libel herein, except Article XI thereof, against cross- 
libelant American-Hawaiian Steamship Company, 
a corporation, and the SS Pennsylvanian, her en- 
gines, ete., and makes the same a part hereof. 


Article IL. 

Negligence of the said American-Hawatian 
Steamship Company as hereinbefore set out was the 
sole and proximate cause of said collision and the 
damages resulting therefrom. 


Wherefore, having fully answered the cross-libel 
of American-Hawalian Steamship Company, re- 
spondent, claimant and_ cross-libelant, Western 
Transportation Company, libelant and claimant and 
respondent to the cross-libel prays that said cross- 
libel be dismissed and for such other and further 
relief as is prayed for in its original libel herein. 

DEY, HAMPSON & NELSON 
CLARENCE J. YOUNG 
R. B. MAXWELL 
Proctors for Western T'rans- 
portation Company, libel- 
ant, claimant and respond- 
ent to cross-libel. 
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United States of America, 
District of Oregon—ss. 


I, Robert West, first being duly sworn, say that 
I am Secretary-Treasurer of Western Transporta- 
tion Company, libelant, claimant and respondent to 
cross-libel in the above entitled cause; that I am 
familiar with the contents of the within answer to 
cross-libel; and state, that, on my information and 
belief, the allegations therein contained are true. 

ROBERT WEST 

Subscribed and sworn to before me this 12th day 
of July, 1941. 

[Seal] CLARENCE J. YOUNG 
Notary Publie for Oregon. 

My Commission Expires Mar. 18, 1944. [41] 


State of Oregon, 
County of Multnomah—ss. 


Service of the foregoing Answer to Cross-Libe| 
by copy, as prescribed is hereby admitted at Port- 
land, Oregon, this 12 day of July, 1941. 

HRSKINE WOOD 
Of Proctors for Respondents, 
Claimant and Cross Libel- 
ant. 


[Endorsed]: Filed J uly 12, 1941. [42] 


And Afterwards, to wit, on the 10th day of Octo- 
ber, 1941, there was duly Filed in said Court, an 


Opinion, in words and figures as follows, to 
wit: [43] 
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In the District Court of the United States 
for the District of Oregon 
Civ Nowied 


WESTERN TRANSPORTATION CO., 
a corporation, 
Libelant, 
VS. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, and THE SS. ‘‘ PENN- 
SLYVANIAN’”’, her engines, boiler, ete. 

Respondents. 


MEMORANDUM OF DECISION 


In the view that I take of the case, decision of 
a number of questions presented at the trial be- 
comes unnecessary. My view is that both vessels 
were negligent in failing to stop thetr engines at 
the time the ‘‘Bary K’’ blew the first danger 
signal. The pilot of the ‘‘Pennsylvanian’’ claimed 
in his corrected testimony that he ordered full 
astern on hearing the first danger signal, but the 
circumstances of the case persuade me that he did 
not take this action at the time stated. Had either 
or both pilots stopped engines when it became ap- 
parent that a dangerous situation had arisen, it is 
unlikely that the vessels would have come together. 
This view makes the case one for divided damages. 

Dated October 10, 1941. 

CLAUDE McCOLLOCH 
Judge 


[Endorsed]: Filed October 10, 1941. [44] 
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And Afterwards, to wit, on the 2nd day of De- 
cember, 1941, there was duly lodged in the Clerk’s 
Office for the Court by Libelant, proposed Findings 
of Fact and Conclusions of Law, in words and 
figures as follows, to wit: [45] 


In the District Court of the United States 
for the District of Oregon 


NowC@iv, 727 


WESTERN TRANSPORTATION CO., 
a corporation, 
Libelant, 
Vs. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
ANY, 3 corporation, and the 8.8. ““PENN- 
SYLVANIAN”’ her engines, boilers, etc., 

Respondents. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, 
Claimant. 


AMERICAN-HAWATIAN STEAMSHIP COM- 
PANY, a corporation, 
Cross Libelant, 
VS. 


WESTERN TRANSPORTATION CO., a cor- 
poration, and the Steamboat ear iY ak 
etc., and Barges 22 and 24, 

Cross Respondents. 


42 American-Hawavian Steamship Co. 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came on regularly for trial commenc- 
ing on July 15, 1941, and continuing from dav to 
day, Sundays excepted, to and including the 24th 
day of July, 1941. Libelant and cross-respondent, 
Western ‘Transportation Company appeared by 
Clarence J. Young and Richard B. Maxwell, its 
proctors, of the firm of Dey, Hampson & Nelson, 
and claimant and cross-libelant, American-Hawaii- 
an Steamship Company appeared by Erskine Wood 
and Erskine B. Wood, its proctors. On the basis 
of the pleadings and the evidence introduced dur- 
ing the course of the trial I find the facts to be as 
follows: [46] 


FINDINGS GE ACT 


J. 

Libelant and cross-respondent, Western Trans- 
portation Company, is now and had been since 
prior to February 1, 1941, a corporation duly organ- 
ized and existing under and by virtue of laws of the 
State of Oregon. Said company was on February 
1, 1941, the owner and operator of the stern wheel 
steam river tug ‘‘ Barry K”’ and of two light draft 
lighters (commonly called throughout the case 
barges) bearing numbers 22 and 24 respectively. 


i. 
American-Hawaiian Steamship Company, claim- 
ant and cross-libelant, now is and was on and prior 
to February 1, 1941, a corporation organized and 


vs. Western Transportation Co. 43 


existing under and by virtue of laws of the State 
of New Jersey, and authorized to do and doing busi- 
ness in the State of Oregon, and having an office 
for the transaction of such business at Portland, 
Oregon. Said company now is and was on February 
1, 1941, the owner and operator of the S.S. ‘‘ Penn- 
sylvanian’’, an ocean-going steamer. 


ITI. 
The 8.S. ‘*Pennsylvanian’’ and her owners are 
hhable for the total damage to the cargo of the tows 
of the ‘‘Barry K”’. 


eye 

At 1:56 A.M. on the morning of February 1, 
1941, a collision occurred in the Willamette River 
at a point known as Postoffice Bar between the 
S. S. ‘“Pennsylvanian’’ and the steam river tug 
boat ‘‘Barry K.’’ Said river is a navigable stream 
and a part of the navigable waters of the United 
States. Said river at said place is a narrow channel 
within the meaning of the laws and statutes regulat- 
ing navigation. [47] 

Just prior to said collision the said ** Barry K”’ 
was being navigated at a speed of about six miles 
per hour in a southerly direction upstream on the 
Willamette River. Said ‘‘Barry K’’ was then with 
tow of said lighters No. 22 and 24 each loaded with 
paper, lighter 22 being made up on the port bow 
of the ‘‘Barry K”’ and lighter No. 23 being laid 
out on the port side thereof. Said ‘‘Barry K’’ was 
enroute from Camas, Washington, to Portland, 
Oregon. 
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VI. 

The night was dark but clear and an easterly 
breeze of about fourteen miles an hour was blow- 
ing. The ‘‘Barry K’’ and her tows were equipped 
with proper and lawful lights for navigation at night 
upon said river, which lights were burning brightly ; 
its forward range light, however, was not lighted 
because the lighter on ‘* Barry K’s’’ bow obstructed 
the view of such light and would have blinded the 
pilot by reflecting such light. She was equipped 
with a proper and lawful whistle capable of being 
heard at a distance in excess of two miles under the 
conditions then existing. A competent pilot, and 
licensed master, Captain Reed, was maintaining a 
lookout at the wheel of the ‘‘Barry K”. He and 
other members of the crew on watch were faithfully 
attending to their duties. 


VII. 

The Willamette River flows in a general north- 
erly direction from Portland, Oregon, to its junc- 
tion with the Columbia River, approximately twelve 
miles north of Portland. At Postoffice Bar there is 
a sharp bend in the Willamette River, as a result 
of which the current is deflected so that the natural 
channel of the river hes along the west bank. The 
west bank of the river at this point is protected 
from washing by a dike constructed of piling of 
uneven height. The east side of the river is shoal 
water overlying Postoffice Bar. The dredged ship 
channel, 35 feet in depth, has a width of about 600 
fect, and lies toward the westerly portion [48] of 
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the river. Between the easterly edge of said ships’ 
channel and the east bank of the river, there is ap- 
proximately 400 feet of water available to river 
boats but not safe for use by ocean-going vessels. 
The sand bank on the east side of the river is cov- 
ered with willows and cottonwoods which afford 
protection against prevailing easterly winds. 


VIET. 

The “Barry K” is a stern wheel river boat 190 
feet in length with her pilothouse extending 34 feet 
above the water. The lighters which she had in 
tow are each approximately 135 feet long by 35 
feet beam with their deck houses extending about 
20 feet above the water. The “ Barnyie’”? dvew 2? 
feet 8 inches and her tows not more than five feet. 
River boats such as the “Barry K”’ being of heht 
draft and standing high out of the water are ex- 
posed to the wind and are peculiarly subject to slin- 
page when making an outside turn. Thev are like- 
Wise peculiarly affected by eurrents aud wind and 
by the displacement swell and *‘kick’’ water from 
the propellers of other vessls. River boats with 
tows are usually required to stop on meeting large 
Ships to prevent breakage of lines and damage, and 
while so stopped are at the mercy of wind and cur- 
rent and the propulsive force of swells and of 
“‘kick’’ water. 


TX. 
On said date and for more than forty years prior 
thereto, it had been and wag unsafe and imprac- 
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ticable for river tugs such as the ‘‘Barry K’’ with 
barges in tow to proceed upstream on the west side 
of said river at Postoffice Bar. By reason of this 
fact, it was the universal practice of river boats 
with barges to proceed up said river at said place 
upon the easterly side thereof. This custom was 
known to all Willamette River pilots. The ‘‘ Barry 
K”’ was lawfully proceeding up the easterly side of 
the river at this point. [49] 


x. 

The 8. S. ‘‘Pennsylvanian’’ under the command 
of her master, Captain Vaux, and with Pilot John 
Norberg acting as pilot, left terminal Number 1 
in Portland at 12:03 A.M., February 1, 1941, bound 
for Astoria. At and prior to said collision, her 
master pilot and third mate were on the bridge, 
a helmsman was at the wheel, and a lookout was 
stationed forward on the forecastle head. There 
was no officer or member of the crew of the S. S. 
‘“Pennsylvanian’”’ stationed on the forecastle head 
in charge of the anchors or capable of dropping 
the same. The ‘‘Pennsylvanian’”’ was proceeding 
with her engines at full speed ahead, and at a 
speed of about 8 miles an hour over the ground 
as she left Postoffice range and sighted the river 
boat ‘‘Barry K’’. The: ‘‘Pennsylvanian’’ was 
sighted by the pilot of the river boat ‘‘Barry K”’ 
at approximately the same time and when the 
vessels were about one mile apart. 
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Sat 

When the two vessels were about 3,000 or 4,000 
feet apart, the ‘‘Barry K’’ gave two short blasts 
of her whistles for a starboard passage. This 
signal was answered by the ‘‘Pennsylvanian’’ with 
one blast of its whistle. When the two vessels were 
about 2500 or 3,000 feet apart, the ‘‘Barry K”’ 
sounded four short blasts of its whistle as a danger 
signal. No response by whistle was made by the 
‘*Pennsylvanian.’’ When the vessels were between 
2,000 and 2,500 feet apart, the ‘‘Barry K’’ again 
sounded two short blasts of its whistle and again 
no answer was made by the ‘‘Pennsylvanian’’. 
When the two vessels were about 2,000 feet apart, 
the ‘‘Barry K’”’ again sounded four blasts of its 
whistle and again no answer was given by the 
‘*Pennsylvanian’’. When the two -vessels were 
about 1500 feet apart the ‘‘ Barry K”’ again sounded 
two short blasts of her whistle. When the vessels 
were about 1,000 feet apart, the ‘‘ Pennsylvanian”’ 
sounded three short blasts of her whistle to [50] 
indicate that her engines were full speed astern. 
The ‘‘Barry K’’ sounded three blasts of her whistle 
to indicate her engines were full speed astern when 
the two vessels were about 500 feet apart. 


XII. 

Throughout the entire period after the vessels 
sighted each other, and after the first whistle sig- 
nals were blown by the ‘‘Barry K”’, the ‘‘Barry 
K”’ was swinging to its port, that is, toward the 
east side of the river, for the purpose of getting 
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into shallow water next to the bank where she 
and her tows could proceed out of the path of the 
approaching steamer. During said entire period 
the ‘‘Pennsylvanian’’ was swinging to her star- 
board, that is, to the east side of the river, and 
directly into the course of the ‘‘Barry K’’. The 
engines of the ‘‘Pennsylvanian’’ were reversed 
when the vessels were about 1,000 feet and those 
of the ‘‘Barry K’’ were reversed when the vessels 
were about 500 feet apart. The vessels collided off 
Postoffice Bar at a point about 200 feet east of the 
easterly edge of the main ships’ channel. The 
main ships’ channel with a dredged depth of 35 
feet and a width of approximately 600 feet was 
entirely open and free from other river traffic, and 
was available for use by the S. 8. ‘‘Pennsyl- 
Vallone 


e080 

Those in charge of the navigation of the S. 8. 
‘*Pennsylvanian’’ were negligent and at fault in 
the following particulars: 

1. In failing to give proper or any heed to 
the several whistle signais by the ‘‘ Barry K”’ for 
a starboard passage. 

2. In failing to give proper or any heed to 
the danger signals given by the ‘‘Barry K’’. 

3. In crossing the starboard passing signal of 
the ‘‘Barry K’’ with a port passing signal. 

4. In failing to ascertain the position of the 
‘‘Barry K’’ and take steps to avoid the collision. 


[51] 
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5. In failing to change her course to port but 
continuing to starboard. 

6. In failing to reverse her engines at the first 
danger signal from the ‘‘Barry K’’. 

7. In proceeding at an immoderate rate of 
speed. 

8. In failing to use the open and available main 
ships’ channel. 

9. In failing to have available a competent per- 
son to drop the anchors. 

10. In failing to drop the anchors. 


aly 
Captain John Norberg, pilot of the S. 8. ‘‘ Penn- 
sylvanian’’ was familiar with the universal prac- 
tice of river boats to proceed upstream at Post- 
office Bar on the easterly side of the river. 


XV. 

The foregoing acts of negligence and fault on 
the part of those in charge of the 8S. 8. ‘‘Penn- 
sylvanian’’ directly and proximately contributed 
to said collision. 


DVL. 

Those in charge of the navigation of the ‘‘ Barry 
K”’ were negligent only in proceeding toward the 
shallow water on the east side of the river after 
the ‘‘Barry K’’ blew the first danger signal in- 
stead of stopping its engines. This neghgence 
proximately contributed to the collision. Those in 
charge of the ‘‘Barry K’’ were not negligent in 
any other respect. 
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XVII. 

The tows of the ‘‘Barry K’’ were loaded with 
paper which was the property of Crown Willamette 
Company. Said cargo and its owner were free 
from fault in connection with said collision. 


CONCLUSIONS OF LAW 


I. 

The ‘‘ Barry K’’ was properly handled and navi- 
gated prior to and at the time of the collision 
except for its continuing toward the east bank after 
blowing its first danger signal, but its action [52] 
in this regard makes it partially responsible for 
said collision and its owners are therefore liable 
to pay one-half of the total damage resulting from 
said collision. 


II. 

The ‘* Pennsylvanian’’ was improperly and negli- 
gently handled and navigated prior to and at the 
time of said collision and her owners are liable 
for one-half of the total damage resulting from 
said collision. 

At the trial the parties stipulated that they 
would submit to the court only the question of 
liability and after a decision on that point they 
would attempt to agree, if possible, on the amount 
of damages to be awarded, and, if damages could 
not be agreed upon, that the matter would be sub- 
mitted to the court under Rule 43 or in sueh 
other manner as the Court might determine. 

In accordance with this stipulation, the parties 
are given untill... 22a within which to agree 
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upon the damages resulting from said collision, 
and if a figure cannot be agreed upon by that 
time, the proctors for the respective parties shall 
report said fact to the court and determination 
will then be made by the court as to how the dam- 
ages shall be ascertained. 

Proctors for libelant and cross-respondent may 
submit a form of interlocutory decree. 


Dated at Portland, Oregon, this ... day of De- 
cember, 1941. 
District Judge 
[Endorsed]: Lodged in Clerk’s Office, December 
2, 1942. [53] 


——___ 


And Afterwards, to wit, on the 3rd day of De- 
cember, 1941, there was duly Filed in said Court, 
Exceptions by Respondent to proposed Findings 
of Fact and Conclusions of Law lodged by Libelant, 
in words and figures as follows, to wit: [54] 


[Title of District Court and Cause.] 


EXCEPTIONS OF AMERICAN-HAWAIIAN 
STEAMSHIP COMPANY TO THE FIND- 
INGS OF FACT AND CONCLUSIONS OF 
LAW PROPOSED BY PROCTORS FOR 
THE WESTERN TRANSPORTATION CO. 
oN wh “BARRWAK?’, WTC, 


American-Hawaiian Steamship Company, by its 
proctors Erskine Wood and Erskine B. Wood, ex- 
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cepts to the said proposed Findings of Fact and 
Conclusions of Law on the ground that they go 
far beyond the Court’s written Opinion, and far 
beyond the Court’s own proposed Findings, and 
attempt to make findings (all in the interest of 
the ‘‘Barry K’’) on issues upon which the Court 
has declared it was unnecessary to pass. This ex- 
eeptor submits that in preparing findings the proc- 
tors act merely as clerks for the Judge, and should 
submit findings only in accordance with the opinion 
handed [55] down, and not go beyond said opinion. 
If the Findings proposed by the ‘‘ Barry J<’s’’ proe- 
tor are to be considered at all, it really would 
amount to trying the case all over again and argu- 
ing each issue. 

The proposed Findings practically follow the 
pleadings of the ‘‘Barry K’’ and the theory of 
the ‘‘Barry K’’ upon every issue presented at 
the trial, and ignore entirely and contrary con- 
tentions of the ‘‘Pennsvlvanian’’. This exeeptor 
submits that these proposed Findings should be 
entirely disregarded as an attempt by proctor to 
foist upon the Court his own notion of the case, 
contrary to the Court’s specifie declaration that 
it was unnecessary to make findings on these issues, 
since the Court’s decision was controlled by other 
facts which the Court itself has found. 

If specific exceptions should be required for each 
proposed Finding, proctors for the American- 
Hawaiian Steamship Company will be glad to pre- 
pare and submit them, upon request of the Court, 
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but it is believed that the present general excep- 
tions are sufficient. 

ERSKINE WOOD 

ERSKINE B. WOOD 


[Endorsed]: Filed December 3, 1942. [56] 


And Afterwards, to wit, on the Ist day of June, 
1942, there was duly Filed in said Court, a stipu- 
lation as to damages, in words and figures as fol- 
lows, to wit: [57] 


[Title of District Court and Cause. ] 
STIPULATION RE DAMAGES 


Whereas, the above entitled cause heretofore came 
on for trial upon the issues respecting lability 
alone before the Honorable Claude McColloch, one 
of the judges of the above entitled court, at the 
conclusion whereof the cause was taken under ad- 
visement by the Court, and the Court thereafter 
rendered its memorandum of decision that the case 
was one for divided damages; and 


Whereas, subsequent to said decision this cause 
was set for trial upon the issues of damages as to 
libelant and cross libelant, but said parties, being 
desirous that formal trial thereon be avoided, and 
agreement having been reached with respect to the 
damages sustained by said respective parties, now, 
therefore, [58] 

It Is Stipulated: 

1. The damages sustained by Wester Trans- 
portation Co., libelant, on its own behalf, as owner 
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of the Steamer ‘‘Barry K’’ and Barges Nos. 22 
and 24, and as bailee of the cargo laden thereon 
and on behalf of its underwriters, are agreed be- 
tween the parties to be as follows: 


Damage to Barge Noe 2222 $12,160.70 
Damage to “Bariny i.e ee eee 419.19 
Demurrage re Barge No. 22.00.0000... 450.00 
Demurrage re “Barry Ko 2 = ee 625.00 
Loss to cargo on Barges 22 and 24......0000.000.... 10,903.32 

TOtIE....c.th eee $24,558.21 


2. The damages sustained by  cross-lbelant 
American-Hawaiian Steamship Company are agreed 
by the parties to be as follows: 


Damages suffered by SS ‘‘Pennsylvanian’..$15,960.71 
Demurrage re SS ‘‘ Pennsylvanian’ ’.............. 12,366.00 


"POG acs. es ate ee eee $28 326.71 


3. It is further agreed that the foregoing stipu- 
lation as to damages will make unnecessary trial 
of said cause upon the issues respecting damages 
and that the parties now request the Court to make 
its findings of fact and conclusions and enter final 
decree herein. 


Dated at Portland, Oregon, this 29th day of May, 
1942. 
WESTERN TRANSPORTA- 
TION CO., 
A corporation, Libelant. 
By CLARENCE J. YOUNG, 
Of Its Proctors. 
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AMERICAN-HAWAITTAN 
STEAMSHIP COMPANY, 
A corporation, Cross Libelant. 
By ERSKINE WOOD, 
Of Its Proctors. 


[Endorsed]: Filed June 1, 1942. [59] 


And Afterwards, to wit, on the 2nd day of June, 
1942, there was duly Filed in said Court, Findings 
of Fact and Conclusions of Law, in words and 
figures as follows, to wit: [60] 


[ Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW 


This libel and cross-libel having been tried and 
argued, briefs submitted and considered and memo- 
randum of decision rendered and filed, I make the 
following controlling 


FINDINGS OF FACT 


The ‘‘ Barry K’’, a stern-wheeled river boat, with 
a tow of two barges, and the SS. ‘‘ Pennsylvanian”’, 
an ocean-going steamer, collided in the Willamette 
River on February 1, 1941. The collision was the 
proximate result of negligent handling of both ves- 
sels in that they failed to stop engines when the 
“Barry K” blew the first danger signal. 

It follows as a Conclusion of Law that the dam- 
ages resulting from the collision should be divided. 
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Counsel are requested to prepare a form of De- 
cree. 


Dated at Portland, Oregon, this 2nd day of June, 
1942. 
CLYDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed June 2, 1942. [61] 


And Afterwards, to wit, on Tuesday, the 2nd day 
of June, 1942, the same being the 79th Judicial day 
of the Regular March, 1942, Term of said Court; 
present the Honorable Claude MeColloch, United 
States District Judge, presiding, the following pro- 
ceedings were had in said cause, to wit: [62] 


In the District Court of the United States 
for the District of Oregon 


Civ. No. 727 
WESTERN TRANSPORTATION CO., a corpo- 
ration, 
Libelant, 
VS. 


AMERICAN HAWAIIAN STEAMSHIP COM- 
PANY, a corporation, and THE SS. ‘‘PENN- 
SYLVANIAN’”’, her engines, boilezs, ete., 

Respondents. 


FINAL DECREE 


This cause having been tried and argued, and 
the Court having rendered and filed a memorandum 
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decision, and having made and filed findings of fact, 
and having concluded therefrom that the damages 
resulting from the collision should be divided; 

It Is Now Considered, Ordered and Decreed that 
the damages resulting from the collision be di- 
vided equally between the *‘ Pennsylvanian’’ and the 
‘Barry K”’. 

Dated this 2nd day of June, 1942. 

CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed June 2, 1942. [63] 
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And Afterwards, to wit, on Thursday, the 20th 
day of August, 1942, the same being the 40th Judi- 
cial day of the Regular July Term of said Court; 
present the Honorable Claude McColloch, United 
States District Judge, presiding, the following pro- 
ceedings were had in said cause, to wit: [64] 


In the District Court of the United States 
for the District of Oregon 


No. Civ. 727 
WESTERN TRANSPORTATION CO., a corpo- 
ration, 
Libelant, 
vs. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, and the SS. ‘‘PENN- 
SYLVANITAN’’, her engines, boilers, etce., 

Respondents. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, 
Claimant. 


AMERICAN-HAWAITIAN STEAMSHIP COM- 
PANY, a corporation, 
Cross Libelant, 
VS. 


WESTERN TRANSPORTATION CO., a corpo- 
ration, and the Steamboat ‘‘BARRY K’”’, etce., 
and Barges 22 and 24, 

Cross Respondents. 
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FINAL DECREE 


This cause having been tried and argued and 
the Court having rendered and filed a memorandum 
decision and having made and filed Findings of 
Fact and Conclusions of Law, and having con- 
cluded that the collision herein involved was the 
proximate result of negligent handling of both ves- 
sels and without any fault on the part of the cargo 
on either of said vessels, and that damages result- 
ing from the collision should be equally divided be- 
tween the parties at fault, and the parties having 
filed a written stipulation in court agreeing that 
the damages sustained by Western Transportation 
Company, Libelant, on its own behalf as owner of 
the Steam River Tug ‘‘Barry K’’ and Barges Nos. 
22 and 24, and on behalf of its underwriters, are 
$13,654.89, and that the damages sustained by said 
Western Trans- [65] portation Company as bailee 
for the owners of the cargo laden on said Barges 
Nos. 22 and 24, and on behalf of the underwriters 
in respect to said cargo, are $10,903.32, and that 
the damages sustained by Cross-Libelant American- 
Hawaiian Steamship Company are $28,326.71; 

And the Court having on June 2, 1942, entered an 
interlocutory decree, mistakenly denominated ‘‘Fi- 
nal’’, which decreed that the damages should be 
equally divided but did not fix the amount of said 
damages and did not provide for the recovery 
thereof by either party against the other, nor make 
provision for costs or interest, and it is now neces- 
sary to enter a final decree; 
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It Is Now Considered, Ordered and Decreed that 
Western Transportation Company, as bailee for the 
owners of the cargo laden on said Barges Nos. 
22 and 24 and on behalf of the underwriters in re- 
spect to said cargo, recover of and from American- 
Hawaiian Steamship Company and from its stipu- 
lator Firemen’s Fund Indemnity Company, as the 
full loss to said cargo, the sum of $10,903.32, with 
interest thereon at the rate of 6% per annum from 
the date of this decree until paid. 


It Is Further Considered, Ordered and Decreed 
that the ‘‘ Pennsylvanian”’ and the ‘‘ Barry K’’ were 
equally at fault for the colhsion and that the dam- 
ages thereto should be equally divided; that the 
damages of Libelant Western Transportation Com- 
pany, on its own behalf as owner of the Steam Tug 
‘‘Barry K’’ and Barges Nos. 22 and 24, and on 
behalf of its underwriters in respect thereto, are 
$13,654.89; that the damages of Cross-Libelant 
American Hawaiian Steamship Company are $28,- 
326.71; that American-Hawaiian Steamship Com- 
pany recover of and from Cross-Respondent West- 
ern Transportion Company and from its stipulator 
American Bonding Company one-half the difference 
of said damages with interest, said difference be- 
ing $14,671.82 and one-half thereof being $7,335.91; 
that in addition and by way of recoupment, 
said American-Hawaiian Steamship Company re- 
cover the sum of $5,451.66, being one-half the 
amount which said American-Hawaiian Steamship 
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Company and its stipulator are required herein to 
pay cargo on said Barges Nos. 22 and 24, making 
the total recoverable sum of $12,787.57; [66] that 
said American-Hawaiian Steamship Company shall 
recover said last sum of $12,787.57 of and from 
Cross-Libelant and its stipulator as aforesaid, with 
interest thereon at the rate of 6% per annum from 
the date of this decree until paid. 


It Is Ordered and Decreed that each party bear 
its own costs. 


It Is Further Ordered and Decreed that unless 
this decree be satisfied or an appeal taken there- 
from by either party within ten days after service 
of a copy of this decree upon the opposing party 
or their respective proctors, the party in whose 
favor the decree runs may have execution against 
the opposing party and its stipulator to satisfy this 
decree. 


Dated at Portland, Oregon, August 20th, 1942. 
CLAUDE McCOLLOCH, 
United States District Judge. 


[Endorsed]: Filed August 20, 1942. [67] 


And Afterwards, to wit, on the 27th day of Au- 
gust, 1942, there was duly Filed in said Court, a No- 
tice of Appeal, in words and figures as follows, to 
wit: [68] 
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[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


To George H. Marsh, Clerk and Clarence Young, 
Proctor for Libelant and Cross Respondents. 

Sars : 

Please take notice that American-Hawaiian 
Steamship Company, Respondent, Claimant and 
Cross Libelant in the above entitled cause hereby 
appeals to the United States Circuit Court of Ap- 
peals for the Ninth Circuit from the final decree of 
this Court entered herein the 20th day of August, 
1942, and from each and every part of said decree. 

[69] 

Dated August 27th, 1942. 

Respectfully, 
ERSKINE WOOD, 

Proctor for American-Hawaiian Steamship Com- 
pany, Respondent, Claimant and Cross Re- 
spondent, 1810 Yeon Building, Portland, Ore- 
gon. 


Due and regular service of the foregoing Notice 
of Appeal is hereby accepted at Portland, Oregon, 
this 27th day of August, 1942. 

CLARENCE J. YOUNG, 
Proctor for lLibelant and 
Cross Respondents. 
The within appeal is hereby allowed. 
CLAUDE McCOLLOCH, 
United States District Judge. 


[Endorsed]: Filed August 27, 1942. [70] 
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And Afterwards, to wit, on the 27th day of Au- 
gust, 1942, there was duly Filed in said Court, a 
Petition for Appeal with order allowing appeal en- 
dorsed thereon, in words and figures as follows, 
tor wit: [71] 


[Title of District Court and Cause. ] 


PETITION FOR APPEAL AND ORDER 
ALLOWING IT 


American-Hawaiian Steamship Company, Re- 
spondent, Claimant and Cross Libelant, being ag- 
grieved by the final decree, rulings and findings of 
the United States District Court in the above enti- 
tled cause, claims an appeal from said decree, rul- 
ings and findings, and prays that its said appeal 
may be allowed. 


Dated this 27th day of August, 1942. 
AMERICAN-HAWAIIAN 
STEAMSHIP COMPANY, 
Respondent, Claimant and 
Cross Libelant. 
By ERSKINE WOOD, 
Its Proctor. 


The foregoing petition and the appeal therein 
prayed for are hereby allowed. 
CLAUDE McCOLLOCH, 
United States District Judge. 


Due and regular service of the foregoing Peti- 
tion for Appeal and Order of Allowance are hereby 
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accepted at Portland, Oergon, this 27th day of Au- 
gust, 1942. 
CLARENCE J. YOUNG, 
Proctor for Libelant and 
Cross Respondents. 


[Endorsed]: Filed August 27, 1942. [72] 


And Afterwards, to wit, on the 27th day of Au- 
gust, 1942, there was duly Filed in said Court, an 
Assignment of Errors, in words and figures as fol- 
lows, to wit: [73] 


[ Title of District Court and Cause. ] 
ASSIGNMENT OF ERRORS 


The trial Court erred in the following particu- 
lars: 


I. 

In not holding that prior to and at the time of the 
collision the ‘‘Barry K”’ and her barges were being 
negligently navigated on the wrong (left-hand) 
side of a narrow channel (Willamette River), in 
violation of Article 25 of the Inland Rules, and 
that this was a proximate cause of the collision. 


18 
In not holding that the ‘‘Barry K’’ and her 
barges were being negligently navigated at the time 
of the collision, in that the pilot was navigating 
the boat alone in the pilot house, with the master 
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asleep, and that this proximately contributed to 
the collision. [74] 


1A Tle 

In not holding that the ‘‘Pennsylvanian’”’ was 
earefully navigated throughout and was free from 
fault, and in not entering a decree in favor of 
American-Hawaiian Steamship Company accord- 
ingly. 

IV. 

In not holding that when the ‘‘ Barry K”’ blew her 
first danger signal, the engines of the ‘‘ Pennsyl- 
vanian’’ had already been stopped and were still 
stopped, and in not holding that they were reversed 
full speed astern at the time of said danger signal. 


V. 

In holding that ‘‘The collision was the proxi- 
mate result of negligent handling of both vessels 
in that they failed to stop engines when the ‘Barry 
K’ blew the first danger signal.’’ (Findings of 
Fact). 


Va 
In holding that the ‘‘Pennsylvanian”’ ‘‘failed to 
stop engines when the ‘Barry K’ blew the first 
danger signal’’, and in not holding that they were 
already stopped, and were reversed, at that signal. 


VIL. 
In holding that both vessels were to blame, and 
that it was a case for divided damages. 
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VIII. 
In entering the final decree of August 20, 1942, 
holding both vessels to blame, and apportioning 
the damages on a basis of mutual fault. 


Dated, August 27, 1942. 
ERSKINE WOOD, 
Proctor for American-Hawatian Steamship Com- 
pany, Respondent, Claimant, and Cross Li- 
belant. [75] 


Service of the within Assignment of Errors, by 
certified copy, at Portland, Oregon, this 27th day of 
August, 1942, is hereby admitted. 

CLARENCE J. YOUNG, 
Of Proctors for Libelant and 
Cross-Respondent. 


[Endorsed]: Filed August 27, 1942. [76] 


And Afterwards, to wit, on the 27th day of Au- 
gust, 1942, there was duly Filed in said Court, a 
Bond for Costs on Appeal, in words and figures as 
follows, to wit: [77] 


[Title of District Court and Cause. ] 
BOND FOR COSTS ON APPEAL 


Know All Men By These Present, That Fire- 
man’s Fund Indemnity Company, a California cor- 
poration, authorized to do a surety business in Ore- 
gon, is held and firmly bound unto Western Trans- 
portation Co. in the sum of Two Hundred Fifty 
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No/100ths Dollars ($250.00) to be paid to said West- 
ern Transportation Co., its successors and assigns, 
for the payment of which well and truly to be made, 
the undersigned Fireman’s Fund Indemnity Com- 
pany binds itself, its successors and assigns, firmly 
by these presents. 

The condition of this obligation is such that 
whereas American-Hawaiian Steamship Company 
has prosecuted, or is about to prosecute, an ap- 
peal to the United States Circuit Court of Appeals 
for the Ninth Circuit from a final decree entered 
in the above entitled Court and cause on the 20th 
of August, 1942: 


Now, Therefore, if the above named appellant, 
American-Hawaiian Steamship Company, — shall 
prosecute said appeal with [78] effect and pay all 
costs which may be awarded against it if the appeal 
is not sustained, then this obligation shall be void, 
otherwise the same shall remain in full force and 
effect. 

[Seal] FIREMAN’S FUND INDEM- 

NITY COMPANY, 
By E. A. VALENTINE. 


Dated August 27, 1942. 


Approved as to form, amount and surety. 
CLARENCE J. YOUNG, 
Proctor for Western Trans- 
portation Co. 


[Endorsed]: Filed August 27, 1942. [79] 
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And afterwards, to wit, on Thursday, the 27th 
day of August, 1942, the same being the 46th Judi- 
cial day of the Regular July, 1942, Term of said 
Court; present the Honorable Claude McColloch, 
United States District Judge, presiding, the follow- 
ing proceedings were had in said cause, to wit: [80] 


[Title of District Court and Cause.] 
ORDER STAYING EXECUTION 


Pending the appeal of this case, or until the fur- 
ther order of this Court or the Appellate Court, 

It Is Ordered that execution of the decree entered 
in this Court August 20, 1942, be stayed as to both 
parties, the bonds already filed to stand as super- 
sedeas bonds. 


Dated this 27th day of August, 1942. 
CLAUDE McCOLLOCH, 


Judge. 


The foregoing Order is hereby stipulated. 
CLARENCE J. YOUNG, 
Proctor for Libelant. 
ERSKINE WOOD, 
Proctor for Claimant. 


[Endorsed]: Filed August 27, 1942. [81] 


And afterwards, to wit, on the 4th day of Sep- 
tember, 1942, there was duly filed in said Court, a 
Citation on Appeal in words and figures as follows, 


to wit: [82] 
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District Court of the United States of America 
District of Oregon 


CITATION ON APPEAL 


To Western Transportation Co., and to Clarence 
J. Young, Esq., its Proctor, Greeting: 

Whereas, American-Hawaiian Steamship Com- 
pany has lately appealed to the United States Cir- 
euit Court of Appeals for the Ninth Cireuit from 
a decree rendered in the District Court of the 
United States for the District of Oregon, in your 
favor, and has given the security required by law: 

You are Therefore Hereby Cited and Admon- 
ished to be and appear before said United States 
Cireuit Court of Appeals for the Ninth Circuit, 
at San Francisco, California, within thirty days 
from the date hereof, to show cause, if any there 
be, why the said decree should not be corrected, 
and speedy justice should not be done to the parties 
in that behalf. 

Given under my hand, at Portland, in said Dis- 
trict, this 2nd day of September, in the year of 
our Lord, one thousand nine hundred and forty- 
two. 

CLAUDE McCOLLOCH 
Judge. 

Service accepted Sept. 7, 1942. Clarence J. 

Young of Proctors for Western Transp. Co. 


[Endorsed]: Filed Sep. 4, 1942. [83] 


And afterwards, to wit, on Saturday, the 26th 
day of September, 1942, the same being the 71st 
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Judicial day of the Regular Julv, 1942, Term of 
said Court; present the Honorable Claude Mc- 
Colloch, United States District Judge, presiding, 
the following proceedings were had in said cause, 
to wit: [84] 


[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE 
TRANSCRIPT AND EXHIBITS 


On application of appellant, American-Hawaiian 
Steamship Company, and for good cause shown, 

It Is Ordered that the time for filing the tran- 
script and exhibits in the United States Circuit 
Court of Appeals on said Appellant’s appeal in 
this cause be and it is hereby extended to and in- 
eluding November 20, 1942. 


Dated this 26th day of September, 1942. 
CLAUDE McCOLLOCH, 
Judge. 


The foregoing Order is stipulated. 
ERSKINE WOOD, 
Proctor for Appellant. 
CLARENCE J. YOUNG, 
Proctor for Appellees. [85] 


—— es 


And afterwards, to wit, on the 12th day of No- 
vember, 1942, there was duly filed in said Court, a 
Notice of Cross Appeal, in words and figures as fol- 
lows, to wit: [86] 
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[Title of District Court and Cause. ] 
NOTICE OF CROSS APPEAL 


To George H. Marsh, Clerk, and Erskine Wood, 
Proctor for Respondent, Claimant and Cross 
Libelant. 

Sirs: 

Please take notice that Western Transportation 
Company, a corporation, libelant and eross-respond- 
ent in the above entitled cause, hereby cross appeals 
to the United States Cireuit Court of Appeals for 
the Ninth Cireuit from the decree of this Court 
entered herein on the 20th day of August, 1942. 
On said cross appeal Western Transportation Com- 
pany desires only to review the questions involved 
in said cause which are stated in the petition for 
eross appeal filed herewith. 


Dated this 12th day of November, 1942. 
Respectfully, 
CLARENCE J. YOUNG, 
Proctor for Western Trans- 
portation Company, Libel- 
ant and Cross Respondent, 
800 Pacific Building, 
Portland, Oregon. [87] 


The within appeal is hereby allowed. 
CLAUDE McCOLLOCH, 
United States District Judge. 
State of Oregon, 
County of Multnomah—ss. 
Service of the foregoing Notice of Cross Appeal 
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by copy, as prescribed by law is hereby admitted, at 
Portland, Oregon, this 12th day of November, 1942. 
ERSKINE WOOD, 
Proctor for American-Ha- 
wallan Steamship Company, 
Respondent, Claimant and 
Cross Libelant. 


[ Endorsed]: Filed November 12, 1942. [88] 


——_—_—_—____. 


And afterwards, to wit, on the 12th day of No- 
vember, 1942, there was duly filed in said Court, a 
Petition for Cross Appeal, with order allowing ap- 
peal endorsed thereon, in words and figures as 
follows, to wit: [89] 


[Title of District Court and Cause.] 


PHTITION FOR CROSS APPEAL AND 
ORDER ALLOWING CROSS APPEAL 


To the Honorable Judges of the District Court of 
the United States for the District of Oregon: 
Sirs: 

Western Transportation Company, libelant and 
cross respondent, being aggrieved by the final de- 
eree, rulings and findings of the United States 
District Court in the above entitled cause, claims 
a cross appeal from certain portions of said decree, 
rulings and findings and prays that its said cross 
appeal may be allowed. 

On the appeal the appellant desires to review 
the following questions only: 
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1. The propriety of that portion of the final 
decree holding the ‘‘Barry K”’ equally at fault with 
the ‘‘Pennsylvanian”’ for the collision and order- 
ing that the damages thereto should he equally 
divided. [90] 

2. The propriety of that portion of the final de- 
cree providing that American-Hawaiian Steamship 
Company recover of and from Western Transpor- 
tation Company and from its Stipulator, American 
Bonding Company, one-half the difference of the 
damages to the ‘‘Pennsylvanian’’ and ‘‘Barry K”’ 
with interest, said difference being $14,671.82, and 
one-half thereof being $7,335.91. 

3. The propriety of that portion of said final 
decree providing that in addition and by way of 
recoupment said American-Hawaiian Steamship 
Company recover the sum of $5,451.66, being one- 
half the amount which said American-Hawaiian 
Steamship Company and its Stipulator are re- 
quired by the decree to pay cargo on Barges Nos. 
22 and 24, making the total recoverable sum of 
$12,787.57. 

4. The propriety of that portion of said fmal 
decree ordering that American-Hawaiian Steam- 
ship Company recover the sum of $12,787.57 of and 
from Western Transportation Company and its 
Stipulator with interest thereon at the rate of 67% 
per annum from the date of the decree until paid. 

5. The propriety of that portion of the decree 
ordering Western Transportation Company to bear 


its own costs. 
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6. The failure of the United States District 
Court to enter a decree in favor of Western Trans- 
portation Company for its entire damage. 

7. ‘The several matters alleged as error in the 
assignments of error herewith filed. 

And your petitioner will ever pray, ete. 


Dated this 12th day of November, 1942. 
WESTERN TRANSPORTA- 
TION COMPANY, a corpora- 
tion, 
Libelant and Cross-Respond- 
Cite 
By CLARENCE J. YOUNG, 
Its Proctor. 


The foregoing petition and the cross appeal there- 

in prayed for are hereby allowed. 
CLAUDE McCOLLOCH, 
United States District Judge. 
[91] 
State of Oregon, 
County of Multnomah—ss. 

Service of the foregoing Petition for Cross Ap- 
peal and Order Allowing Cross Appeal by copy, as 
prescribed by law is hereby admitted, at Portland, 
Oregon, this 12th day of November, 1942. 

ERSKINE WOOD, 

Proctor for American-Ha- 
walian Steamship Company, 
Respondent, Claimant and 
Cross Libelant. 


[Endorsed]: Filed November 12, 1942. [92] 
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And afterwards, to wit, on the 12th day of No- 
vember, 1942, there was duly filed in said Court, 
an Assignment of Errors on cross-appeal, in words 
and figures as follows, to wit: [93] 


[Title of District Court and Cause.] 
ASSIGNMENT OF ERRORS 


Western Transportation Company, libelant and 
cross-respondent, hereby assigns errors in the pro- 
ceedings, decisions and decree of the United States 
District Court as follows: 

1. In holding that there was negligent handling 
of the ‘‘Barry K’’, constituting a proximate cause 
of the collision in that it failed to stop engines when 
the ‘‘Barry K”’ blew the first danger signal. 

2. In holding that Western Transportation 
Company should pay one-half the difference of the 
damages sustained by the ‘‘Barry K”’’ and ‘‘Penn- 
sylvanian’’. 

3. In holding that American-Hawaiian Steam- 
ship Company should recover by way of recoup- 
ment one-half the amount which American- 
Hawaiian Steamship Company was required to 
pay cargo on Barges Nos. 22 and 24. 

4. In holding that American-Hawaiian Steam- 
ship Company should recover from Western Trans- 
portation Company any damages whatsoever. [94] 

5. In requiring Western Transportation Com- 
pany to pay its own costs. 

6. In failing to hold that the ‘‘Barry K’”’ was 
carefully navigated at all times; that it was free 
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from fault, and in not entering decree in favor 
of Western Transportation Company aceordingly. 

7. In failing to hold that the ‘‘Pennsylvanian”’ 
was solely at fault in respect to the collision. 

8. In failing to hold that the ‘‘Pennsylvanian”’ 
was at fault in not giving proper or any heed to 
the several whistle signals by the ‘‘Barry K”’ for 
a starboard passage, and that this proximately 
caused the collision. 

9. In failing to hold that the ‘‘ Pennsylvanian”’ 
was at fault in crossing the starboard passing signal 
of the ‘‘Barry K”’ with port passing signal, which 
circumstances proximately caused the collision. 

10. In failing to hold that the ‘‘Pennsylvanian”’ 
did not ascertain the position of the ‘‘Barry K”’ or 
take steps to avoid the collision, thus proximately 
causing same. 

11. In failing to hold the ‘‘Pennsylvanian”’ at 
fault in not changing her course to port, but con- 
tinuing to starboard and toward shallow water, and 
that she thereby proximately caused the collision. 

12. In failing to hold that under all circum- 
stanees then present the ‘‘Pennsylvanian”’ was pro- 
ceeding at an immoderate rate of speed and thereby 
proximately caused the collision. 

13. In failing to hold that the ‘‘Pennsylvanian”’ 
was at fault in not using the open and available 
main ship’s channel at and before the time of the 
collision, thereby proximately causing the same. 

14. In failing to hold that the ‘‘Pennsylvanian”’ 
was at fault in not having available a competent 
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person to drop the anchors, and in failing to drop 
the anchors, thereby proximately causing the 
collision. [95] 

16. In failing to decree recovery by Western 
Transportation Company from American-Hawaiian 
Steamship Company of Western Transportation 
Company’s entire damage. 

Respectfully, 
CLARENCE J. YOUNG, 
Proctor for Western Tyrans- 
portation Company, Libel- 
ant and Cross-Respondent. 


State of Oregon, 
County of Multnomah—ss. 


Service of the foregoing Assignment of Errors 
by copy, as prescribed by law is hereby admitted, 
at Portland, Oregon, this 12th dat of November, 
1942. 

ERSKINE WOOD, 

Proctor for American-Ha- 
walian Steamship Company, 
Claimant, Respondents and 
Cross-Libelant. 


[Endorsed]: Filed November 12, 1942. [96] 
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And Afterwards, to wit, on the 12th day of No- 
vember, 1942, there was duly Filed in said Court, a 
Bond for Costs on cross-appeal in words and fig- 
ures as follows, to wit: [97] 


[Title of District Court and Cause. ] 
BOND FOR COSTS ON CROSS APPEAL 


Know All Men By These Presents, That Fidelity 
& Deposit Company of Maryland, a Maryland cor- 
poration, authorized to and doing a surety business 
in Oregon, is held and firmly bound unto American- 
Hawaiian Steamship Company, a corporation, in 
the sum of Two Hundred Fifty and no/100 Dollars 
($250.00) to be paid to said American-Hawaiian 
Steamship Company, its successors and assigns, for 
the payment of which well and truly to be made, 
the undersigned Fidelity & Deposit Company of 
Maryland binds itself, its successors and assigns, 
firmly by these presents. 

The condition of this obligation is such that 
whereas Western Transportation Company has pros- 
ectued or is about to prosecute a cross appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit from a final decree entered in the 
above entitled court and cause on the 20th day of 
August, 1942; [98] 

Now, Therefore, if the above named cross ap- 
pellant, Western Transportation Company, shall 
prosecute said appeal with effect and pay all costs 
which may be awarded against it if the cross appeal 
is not sustained, then this obligation shall be void, 
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otherwise the same shall remain in full force and 
effect. 
[Seal] FIDELITY & DEPOSIT 
COMPANY OF MARYLAND 
CLARENCE D. PORTER 
Its Attorney in Fact 
Clarence D. Porter. 


Dated this 12th day of November, 1942. 


Approved as to form, amount and surety. 
ERSKINE WOOD 
Proctor for American-Ha- 
wailan Steamship Company 
State of Oregon 
County of Multnomah—ss. 


Service of the foregoing Bond for Costs on Cross 
Appeal by copy, as prescribed by law is hereby 
admitted, at Portland, Oregon, this 12th day of 
November, 1942. 

ERSKINE WOOD 
Proctor for American - Ha- 
wailan Steamship Company, 
Respondent, Claimant and 
Cross Libelant. 


[Endorsed]: Filed November 12, 1942. [99] 


And Afterwards, to wit, on the 17th day of No- 
vember, 1942, there was duly Filed in said Court, a 
Citation on Cross-Appeal in words and figures as 
follows, to wit: [100] 
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District Court of the United States of America 
District of Oregon 


CITATION ON APPEAL 


To American-Hawaiian Steamship Company and to 
Erskine Wood and Erskine B. Wood, Its Proc- 
tors, Greeting: 

Whereas, Western Transportation Company has 
lately appealed to the United States Circuit Court 
of Appeals for the Ninth Circuit from a decree 
rendered in the District Court of the United States 
for the District of Oregon, in your favor, and has 
given the security required by law; 

You Are Therefore Hereby Cited and Admon- 
ished to be and Appeal before said United States 
Cireuit Court of Appeals for the Ninth Circuit, at 
San Francisco, California, within thirty days from 
the date hereof, to show cause, if any there be, why 
the said decree should not be corrected, and speedy 
justice should not be done to the parties in that 
behalf. 

Given under my hand, at Portland, in said Dis- 
trict, this 17th day of November, in the year of our 
Lord, one thousand nine hundred and forty-two. 

CLAUDE McCOLLOCH 
Judge. 


United States of America, 
State of Oregon, 
County of Multnomah—ss. 


Service of the foregoing Citation on Appeal, by 
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copy, as prescribed by Jaw, is hereby admitted at 

Portland, Oregon, this 17th day of November, 1942. 
ERSKINE WOOD 

Of Proctors for Respondents. 


[Endorsed]: Filed Nov. 17, 1942. [101] 


And Afterwards, to wit, on the 19th day of No- 
vember, 1942, there was duly Filed in said Court, 
a Copy of Order of the United Circurt Court of Ap- 
peals extending time to docket transcript of rec- 
ord, in words and figures as follows, to wit: [102] 


United States Cireuit Court of Appeals 
For the Ninth Cireuit 
AMERICAN HAWAIIAN SS COMPANY, 
Appellant, 
VS. 
WESTERN TRANSPORTATION COMPANY, 
Appellee. 
and 
WESTERN TRANSPORTATION COMPANY, 
Appellant, 


VS. 


AMERICAN HAWAITAN SS COMPANY, 
Appellee. 
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ORDER EXTENDING TIME TO FILE 
APOSTLES ON APPEALS 


Upon consideration of the telephonic request of 
Mr. Erskine Wood, proctor for American Hawaiian 
Steamship Company, and good cause therefor ap- 
pearing, It Is Ordered that the time within which 
the certified apostles on appeals in above case may 
be filed in this court and the cause docketed be, 
and hereby is extended to and including November 
30, 1942. 

CURTIS D. WILBUR 
Senior United States 
Circuit Judge. 


Dated: San Francisco, Calif., November 16, 1942. 


[Endorsed]: Order, ete. Filed Nov. 16, 1942. Paul 
P. O’Brien, Clerk. 


[Endorsed]: Filed Nov. 19, 1942. G. H. Marsh, 
Clerk. [103] 


And Afterwards, to wit, on Tuesday, the 14th 
day of November, 1942, the same being the 14th 
Judicial day of the Regular November, 1942, Term 
of said Court; present the Honorable Claude Mc- 
Colloch, United States District Judge, presiding, 
the following proceedings were had in said cause, 
to wit: [104] 
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In the District Court of the United States 
For the District of Oregon 


No. Civ. 727 
WESTERN TRANSPORTATION CO., a corpora- 
tion, 
Libelant, 
VS. 


AMERICAN-HAWAITAN STEAMSHIP COM- 
PANY, a corporation, and the SS ‘‘PENN- 
SYLVANIAN”’, her engines, boilers, ete., 

Respondents. 


AMERICAN-HAWAIIAN STEAMSHIP COM- 
PANY, a corporation, 
Claimant. 


AMERICAN-HAWAIIAN STEAMSHIP COM- 
PANY, a corporation, 
Cross-Libelant, 
VS. 


WESTERN TRANSPORTATION CO., a corpora- 
tion, and the steamboat ‘““‘BARRY K”, Ete, 
and Barges 22 and 24, 

Cross-Respondents. 


ORDER TO SEND TO APPELLATE COURT 
ORIGINAL TRANSCRIPT OF TESTIMONY 
AND ORIGINAL EXHIBITS 


It Is Hereby Ordered that the Clerk of this Court 
send to the United States Circuit Court of Appeals 
at San Francisco the original transcript of the tes- 
timony and all original exhibits in this Court and 
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cause, for use on the appeals, in this cause, to said 
Appellate Court. 


Dated this 17th day of November, 1942. 
CLAUDE MeCOLLOCH 
Judge. 


The foregoing order jointly requested by: 
ERSKINE WOOD 
Proctor for American- 
Hawaiian Steamship 
Company 
CLARENCE J. YOUNG 
Proctor for Western 
Transportation Co. 


[Endorsed]: Filed Nov. 17, 1942. [105] 


CERTIFICATE OF CLERK TO 
APOSTLES ON APPEAL 


United States of America 
District of Oregon—ss. 


I, G. H. Marsh, Clerk of the District Court of 
the United States for the District of Oregon, do 
hereby certify that the foregoing pages numbered 
from 1 to 105 inclusive, constitute the apostles on 
appeal in a cause in said court numbered Civil 727, 
in which the Western Transportation Company is 
libelant, appellee, and appellant, on the cross-appeal, 
and the American-Hawaiian Steamship Company, 
a corporation, is respondent and claimant of the 
SS ‘‘Pennsylvanian’’, and appellant, and appellee 
on the cross-appeal; that said transcript has been 
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prepared by me in accordance with the rules of the 
United States Cireuit Court of Appeals for the 
Ninth Circuit; that I have compared the foregoing 
apostles with the original record thereof and that 
the foregoing apostles are a full, true and correct 
transcript of the record and proceedings had in 
said Court in said cause, as the same appear of 
record and on file at my office and in my custody. 

I further certify that the cost of the foregoing 
transcript is $5.00 for filing Notice of Appeal, and 
$14.30 for comparing and certifying the within 
transcript, making a total of $19.30, and that the 
same has been paid by said appellants; and $5.00 
for filing Notice of Cross-Appellant and $5.70 for 
comparing and certifying transcript required by 
the cross-appellant, making a total of $10.70, which 
has been paid by cross-appellant. 

I further certify that I am transmitting with 
said transcript, by order of the Court, the original 
testimony filed in said cause and Libelant’s exhibits 
1, 2, 3, 4, 5, 6, 7, 8, and 16, and Respondent’s ex- 
hibits 9, 10, 11, 12, 18, 14, 17 and 18, being all of the 
original exhibits introduced in evidence in said 
cause. 


In Testimony Whereof, I have hereunto set mv 
hand and affixed the seal of said Court, at Port- 
land, in said District, this 24th day of November, 
1942. 

[Seal] G. H. MARSH, 

Clerk. [106] 
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TRANSCRIPT OF EVIDENCE 


Portland, Oregon, Tuesday, July 15, 1941 
8:00 o’clock A.M. 
Before: 
Honorable Claude MceColloch, Judge. 


Appearances: 

Messrs. Dey, Hampson & Nelson (By Messrs. 
Clarence J. Young and Richard B. Max- 
well), Proctors for Western Transporta- 
tion Company, Libelant, Claimant and 
Respondent to Cross-Libel. [1*] 

Messrs. Wood, Matthieseen & Wood (By 
Messrs. Erskine Wood and Erskine B. 
Wood), Proctors for American-Hawaiian 
Steamship Company, Claimant of the 
Pennsylvanian, and Respondent to the 
original Libel, and Cross-Libelant. 


PROCEEDINGS 


The Court: Ready? 

Mr. Young: Yes, your Honor. If the Court 
please, as a preliminary matter, I should like the 
record to show that it has been stipulated between 
counsel for the American-Hawanan Steamship 
Company and the Steamship Pennsylvanian, on the 
one hand, and myself as counsel for Western Trans- 
portation Company and the Barry K, that this 
cause shall be tried at this time solely upon the 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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question of liability; that the matter of damages 
shall be deferred to a future time, either with the 
possibility of some agreement between the parties 
respecting what those damages are, or possibly a 
reference to a Master. That is agreeable, I under- 
stand ? 

Mr. Wood: I understand that was his Honor’s 
own wish also. 

The Court: Quite satisfactory. 

Mr. Young: I should like at this time also, your 
Honor, to make a slight amendment in the original 
libel of Western Transportation Company against 
the American-Hawaiian Steamship [2] Company, 
on page 2, Article IV, line 21. At the present time 
the language reads that Barge 22 was ‘‘made up 
on the port bow of the Barry K.’’ The word “port’’ 
should be omitted. The Barge 22 was being pushed 
on the bow of the Barry K, and the word ‘‘port”’ 
was inserted there by inadvertence. I should there- 
fore like for the word ‘‘port,”’ in line 21, the third 
word in the line, to be omitted. 

The Court: Is there objection? 

Mr. Wood: No objection. 


LIBELANT’S EVIDENCE 


Mr. Young: Mr. Wood and I have agreed upon 
the introduction of certain exhibits in evidence. TI 
Should like therefore at this time on behalf of 
Libelant to have marked certain maps and photo- 
graphs as exhibits on behalf of Libelant. The first 
one 

The Court: Before we get into the trial, Mr. 
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Wood mentioned a view of the locus in quo. Do 
vou have any ideas about that? 

Mr. Young: J have no objection to that—the 
accident occurred at night, your Honor understands. 

The Court: We will leave it this way; at the 
request of either party, or on my own suggestion, 
a view will be had at the conclusion of testimony. 

Mr. Young: Very well. 

JT should like the reporter now to mark as Libel- 
ant’s Exhibit 1 a map designated ‘‘Port of Port- 
land Including Vancouver,’’ [3] and prepared by 
the United States Coast and Geodetic Survey, be- 
ing accurate as of August 24, 1940. Council has 
stipulated that may be introduced. 

(The map, so offered, was received in evi- 
dence and marked Libelant’s Exhibit 1.) 


Mr. Young: We now offer in evidence, pursuant 
to this stipulation, a map of the Willamette River 
from its mouth to the Broadway Bridge, prepared 
under date of July 23, 1940, by the United States 
Engineers’ office, Portland, Oregon. 

(The map, so offered, was received in evi- 
dence and marked Libelant’s Exhibit 2.) 


Mr. Young: Next is a photograph showing the 
forward portion of the tugboat Barry K which was 
owned by the Western Transportation Company 
and is involved in this accident. 

(The photograph, so offered, was reseived in 
evidence and marked Libelant’s Exhibit 3.) 


Mr. Young: Libelant’s 4 1s another photograph 
of the forward part of the Barry K taken from a 
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slightly different position from the previous photo- 
graph. 
(The photograph, so offered, was received in 
evidence and marked Libelant’s Exhibit 4.) 


Mr. Young: Libelant’s 5 is a photograph show- 
ing the Barry K pushing two barges, one, No. 22, 
on the nose of the Barry K, and one, No. 24, on the 
forward port side of the Barry K. [4] 

(The photograph, so offered, was received in 
evidence and marked Libelant’s Exhibit an) 


Mr. Young: The photograph which has just been 
identified shows the Barry K with its barges made 
up as they were at the time of the collision. 

Next is a photograph of the Barry K pushing 
the same two barges which are made up in the same 
manner, the picture in this instance showing the 
Barry K coming toward the camera, and it is taken 
from the starboard side of the Barry K. 

(The photograph, so offered, was received in 
evidence and marked Libelant’s Exhibit 6.) 


Mr. Young: Libelant’s 7 is another photograph 
of the Barry K pushing the same two barges, 24 
and 22, which are made up in the same manner as 
previously indicated. This photograph shows the 
Barry K with its barges proceeding toward the 
camera, and it is taken from the port side of the 
Barry K. 

(The photograph, so offered, was received in 
evidence and marked Libelant’s Exhibit 7.) 


Mr. Young: Those are all of the exhibits at this 
time, your Honor. 
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(Thereupon opening statements were made 
in behalf of the respective parties, after which 
the following testimony was given:) [5] 


WM. A. REED, 


produced as a witness in behalf of the Libelant, be- 
ing first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
State your name, please. 
Wim. A. Reed. 
And where do you live? 
7576 North Fowler. 
In Portland ? A. In Portland. 
And how long have you lived here? 
Since about 1922. 
What is your occupation ? 
Master and _ pilot. 
How long have you held a Master’s lense ? 
I have held a Master’s license since about 


And what does that Master’s license include? 
It includes a Master of unlimited steam and 
motor vessels and first-class pilot from Astoria to 
Camas and West Linn. 

@. During what period of time have you oper- 
ated boats on the Willamette and Columbia rivers ? 

A. For about the past twenty years. 

@. And to what extent has that experience in- 
eluded A. Pardon—— 

Q. What? [6] 


i 
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(Testimony of Wm. A. Reed.) 

A. That question again. You say the Willa- 
mette and Columbia? 

Q. Yes. 

A. About twenty-three years. 

Q@. And to what extent has that experience in- 
cluded the operation of boats over around what is 
known as Post Office Bar in the lower Willamette ? 

A. Oh, the past nineteen or twenty years. 

Q. Were you the pilot on the Barry ‘“‘K”’ at 
the time of the collision which occurred with the 
Pennsylvanian on February 1 of this year. 

A. I were. 

Q@. You were in the employ of the Western 
Transportation Company ? A. Yes, sir. 

Q. Captain, I would like you to give to the 
Court the dimensions of the Barry *‘K’’. Let us 
in the first place give the Court the length of the 
fearry “‘K’’, A. 160 feet. 

Does that include the wheel? 

No, that is the hull. 

She is a stern-wheeler, is she not? 

Yes, sir. 

And how long is the stern wheel? 

Weil, the wheel housing would go back, I 
eepld judge, about thirty feet. 

Q. Now, what superstructure is there on the 
Barry ‘‘K’’? [7] 

A. Well, there is a lower house and a eabin 
house, a Texas and a pilot house. 

Q. Now, the lower house, how high is that above 
the deck of the vessel? A. Nine feet. 
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Q. And throughout what length of the hull does 
that extend? 

A. Well, the house is 129 feet long. 

Q. Now, immediately above the house is what 


deck? A. The cabin. 
Q. And is there a further housing on that deck? 
ww Yes) Sin 
Q. What is that? A. The Texas. 
Q. That is the Texas, as you call it? 
A. Yes, sir. 
Q. And how high is the Texas? 
A. Seven feet. 
Q. Throughout what distance does that Texas 


extend along the cabin deck or along lengthwise of 
the shin? 
A. Twenty-two and a half feet. 
And what is above the Texas? 
Pilot house. 
And how high is the pilot house ? 
Seven and a half feet. 
What is the total distance from the water 
line As the top [8] of the pilot house? 
A. Approximately about thirty-four feet, thirty- 
four or thirty-five feet. 
Q. Now, does she have a whistle behind the pilot 
house ? A. Yes. 
Q. And how high does that extend above the 
water line or above the top of the pilot house? 
A. About 20 feet, 15 to 20. 
@. The pleadings, I think, in this case show 
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that at the time of the accident you were pushing 
two barges, numbered 22 and 24; is that correct? 
Right. 
Where was barge No. 22? 
Directly on the bow. 
And what was the length of barge 22? 
About 135 feet. 
Did she have a house on top of her? 
She did. 
And throughout what length of the deck of 
the ar ge did the house extend ? 
A. Oh, for about eight to ten feet from each 
end. 
Q. Which would make the length of the house 
about what? 
A. About 115—10 or 15 feet. 
@. And what is the height of the house above 
the water line? 
A. Oh, about twenty feet. [9] 
Q@. That would vary somewhat in accordance 
with the load carried, would it? A Eehit. 
Q@. Of what material was the barge constructed ? 
A. The hull was steel and the house was wood. 
Q. Now, were the dimensions of barge No. 24 
substantially the same as those of barge 22? 
The same exactly. 


OPOrPOoPop 


They were sister barges? 
Yes, sit. 

Where was barge No. 24? 
On the port bow. 
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(Testimony of Wm. A. Reed.) 
Q. How far back from the forward end of barge 
22 would you say the forward end of barge 24 


was? A. About one-fourth of the way. 
Q. Was the Barry ‘‘K’’ equipped with whistle? 
A. She was. 


Q. Where was the whistle located ? 

A. Forward of the smokestack. 

Q. Where with reference to the top of the pilot 
house ? 

A. Oh, better than three feet above. 

Q. Was that an efficient whistle? 

A. Wesjesir. 

@. Do you know throughout what distance it 
could be heard ? 

A. Well, I don’t know. I have heard her six 
miles when I was [10] home. I have heard her 
over at Vancouver. 

©. The accident occurred at night, I believe? 

AS liedid: 

Q. Now, at the time that this accident occurred, 
what lights were there on the Barry ‘‘K’’? 

A. Two mast lights and a starboard and port 
light. 

Q. Now, just describe to the Court what those 
mast lights were. 

A. They were two bright white lights on the 
mast, over the pilot house, about three feet apart 
or a. little™teurer 

Q. One over the other? 

A. One over the other, in a vertical line. 
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Q. State whether or not those lights shown all 
around the horizon? A. They did. 

Q@. Where was the green light to which you 
refer? 

A. On the starboard side, built up from the 
bridge, the end of the bridge. 

Q. And throughout what are of the horizon did 
that light show? 

A. Ten points of the compass. 

Q. Ten points of the compass? A. Yes. 

Q. Commencing straight ahead and swinging 
around how far? 

A. Two points abaft of the beam on the star- 
board side. 

Q. What is the beam to which you refer? 

A. That is athwartship or straight across the 
vessel. 

Q. And this light cast its rays to a point two 
points back of [11] that toward the rear; is that 
right ? A. That is right. 

Q. Now, where was the red light? 

A. On the port side, right opposite the star- 
board side, on the port side of the pilot house. 

Q@. And throughout what part of the horizon or 
are of the horizon did that hght cast its rays? 

A. Just the same as the starboard on the port 
side and straight ahead to two points abaft of 
beam. 

Q. The photograph which has been introduced 
in evidence shows a light on the bow of the Barry 
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‘‘K’’ immediately above the main deck. What is 
that light? 

A. Oh, that is your bow light or vour range 
light, to range up wath your mast hght. 

Q. Was that hght lighted at the time of the 
accident ? A.  Nomisia: 

Q. Why not? 

A. Because there was a twenty-foot house on 
that barge right directly ahead of it about 10 or 
15 feet and the reflection would have been right 
back in my eyes; I couldn’t have seen anything 
on a dark night. 

Q. Would it have been possible for anyone look- 
ing toward the forward end of the Barry ‘‘K”’ to 
have seen that hght had it been lighted? 

A. Yes. [12] 

Q. A person looking toward the forward end 
of the Barry ‘‘K’’? 

A. Oh, toward the forward end of the Barry 
“K 7 2 No: 

Q. Why not? 

A. That 20-foot house directly ahead of it. 

Q. Now, what lights were there on the barges? 

A. We had a coal oil lantern on the starboard, 
forward corner of barge No. 22, which was on the 
bow of the Barry ‘‘K”’. 

Q. What color? 

A. White; oil lantern. And we had the same 
identical lantern on the port, forward corner of 
barge No. 24; and also one on the port, after corner 
of barge 24. 
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Q. Those were all white lights? 

A, All white lights. 

@. And about how high above the deck of the 
barge would you say those lights were? 

A. Oh, five and six feet. 

@. And to what were they affixed? 

A. A nail or a hook in the corner of that house. 

Q. Now, throughout what are of the horizon 
did those three lights themselves cast their rays; 
the three lights together, I mean? 

A. Well, a good three-quarters of an are of a 
eirele. 

Q. To any ship approaching from the forward 
side—part of the Barry ‘‘K’’, were those lights 
visible ? A. They were. 

Q. And how far ahead of the Barry ‘‘K”’ was it 
possible for one to [13] see those lights? 

A. A good dark, clear mght, you ought to see 
them at least two miles or better. 

@. And was it possible to see those lights two 
miles on the night of this accident? 

A. It was. 

Q. Will you state whether or not those lights on 
the barges were affixed in the manner in which they 
have customarily been fixed? 

The same thing exactly. 

Over what period of time? 

Ever since I can remember. 

Ever since you can remember ? A. Yes. 
That would be how far back? 
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A. Twenty years, twenty-three. 

Q. In other words, during twenty years of time 
it had been customary to use the lights on those 
barges in that manner? 

A. Practically the same kind of lights. 

Q. Do you have here in the courtroom a light 
of the same type as that which was used on one 
of those barges? A. I have. 

Q. Where is that light? 

A. Right over by Captain Williams. 

Q. Is this a light that was on the barges at 
the time of the accident? A. No. [14] 

Q. Do you know where those lights are at the 
present time? 

A. No. It is a standard lantern. 

Q. They were a standard lantern? 

A. They were all a standard lantern. 

Q. Is the lantern which I am about to show 
you one identical in construction with those hens" 

_A. Absolutely. 

Q. Will you examine the lantern now which the 
bailiff is handing you and state whether that is 
such a lantern? 

A. That is one of the standard lanterns that 
they use on their barges and log rafts. 

Q. And was it a lantern of that type that you 
had on barges 22 and 24 the night of the accident? 

A. It was. 

Q. What can you say as to whether or not the 
globes in those lights at that time were clean?. 
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A. That is always a regular routine of the 
watchman and the deck boy; takes the lanterns off 
the barges at daylight to wash those globes and 
fill the tanks with oil. 

Mr. Young: We offer this lantern in evidence. 

The Court: I think you ought to explain to 
Mr. Maxwell and Mr. Wood, Jr., what coal oil is. 

Mr. Maxwell: I don’t know; I am from In- 
diana. 

Mr. Young: Q. Well, what are coal oi] lamps? 

A. Kerosene. [15] 

(The lantern, so offered, was received in 
evidence and marked Libelant’s Exhibit 8.) 


Mr. Young: Q. Was the steering gear of the 
Barry ‘‘K”’ in good condition? A. Yes, sir. 
Q. What was your official capacity on the 
Barry ‘‘K’’ at the time of the xe Cla 

A. Pilot. 

Q. Had you at any previous time been the Mas- 
ter of the Barry ‘‘K’’? A. Yes, sir. 

Q. During what period: of time? 

A. The 11th of May, 1940, up until she went on 
the paper run, which I am not positive, but I think 
it was along in December. ——_ 

Q. Of 1940? A. Yes, sir. 

Q. Prior to May of 1940, had the Western 
Transportation Company owned the Barry “K”’; 
do you know? | 

A. They had owned her for sometime, but she 
was not in commission. 
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Q. Not in commission? A. No. 

Q. You took her over when she went into com- 
mission for Western T'ransportation Company? 

A. Yes, sir. 

Q@. And then commencing in December, why 
did you cease to be the Master? [16] 

A. Well, Captain Williams was an older man 
in the company and the Claire, which he had been 
on on the paper run, was tied up for repairs, and 
naturally in the seniority rule he took the Mas- 
ter’s place on the Barry “K”’. 

Q. And was Captain Williams on the Barry 
“‘K’’ at the time of the accident? A. He was. 

The Court: Whose seniority rule? 

A. Captain Williams seniority. 

Mr. Young: Q. The Court has inquired as to 
whose seniority rule. What rules were those? 

A. Why, the oldest man really has the best 
position. 

Q. I mean, were those union rules? 

A. Ob, no, just company rules. 

Q. Company rules? A. Yes. 

Q. The principle being, as you say, the oldest 
man has the best position; is that it? 

A. That is it. 

Q. Now, where did you start your trip the night 
of this accident? 

A. I started mine just below the Vancouver 
bridge. 

Q. At what time did vou go on duty; do you 
remember ? a, 12210. 
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On what date was this? [17] 
February 1. 
The date of the acadent? 
Yes, sir. 
And where was your ship bound? 
The Weidler Dock in Portland. 
You have already described the manner in 
which the barges were attached to the Barry ‘‘K”’. 
What loads did they carry? 
A. They carried paper. 
Q. Did they both carry about the same amount? 
A. No, 24 had a little more of a load on her 
than 22. 
Q. And what effect did that have on the manner 
in which she rested in the water? 
A. Barge 24 would draw about six inches to a 
foot more than barge 22. 
What did barge 22 draw? 
About four feet, approximately. 
And barge 24 about four feet and a half? 
It would be about a half to a foot deeper. 
And what did the Barry ‘‘K’’ draw? 
Two foot eight. 
Now, which way did you proceed after leav- 
ing Vancouver ? 
A. On down the Columbia. 
Q. And then after coming down the Columbia, 
where did you go? 
A. Swung into the mouth of the Willamette. 
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Q. After swinging into the mouth of the Willa- 
mette, which side [18] of the river did you proceed 
up? 

A. I was on the east side of the river, or that 
side that lies to my left. 

Q. What was the condition of the weather on 
this night? 

A. Oh, it was clear and dark and a breeze blow- 
ing. 

@. How much of a breeze was there? 

A. Oh, about ten or fifteen miles, I should judge. 

@. And from which direction was the breeze 
coming ? A. Easterly breeze. 

Q. In proceeding upstream on the left-hand side, 
why did you take that position? 

. A. To keep from crossing the ship channel and 
it is the way that the river craft has always pro- 
ceeded. 

Q. During what period of time have river craft 
always proceeded up the left-hand side of the chan- 
nel at that point? , 

A. In all my experiences in the river. ; 

Q. And that is since when?. 

A. About 1918, but J was down in Astoria, but 
up here for the last 23 or 24 years. 

Q. Have you ever known any exceptions to that 
rule to exist? 

A. No, I can’t recall any. There might be. 

Q. Why is it that the river boats travel up that 
side of the stream? 
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A. Well, it is the shallower water, leaves the 
deeper water which lies to the west side for the 
ocean-going vessels. [19] 

Q. Where is the channel in the river between 
the Willamette River entrance and, let us say, the 
Multnomah channel entrance? 

A. Well, the channel varies from easterly to 
westerly. By the Multnomah channel it is a little 
more to the east side; then down to the Post Office 
Bar Range, it is more to the west side; follows 
that down, on down to Post Office Lower, clear on 
down to Gillihan’s, and then from the Willamette 
River entrance practically in the middle of the 
river from there on out to the mouth. 

Q. Where is the shallower water in coming up- 
stream from the mouth of the perience to the 
Multnomah channel entrance? 

A. The more shallow would be on the east side 
practically up to Post Office Bar and then there is 
a shoal—there is no snags on it that I know of— 
just up to the mouth of the Willamette River en- 
trance. 

Q. How wide is that shallow water around Post 
Office Bar on the east side? 

A. Oh, it will go 200 feet. 

Q. 200 feet? A. Or better, yes. 

Q. Could you operate your river boat and its 
barges through that water? 

A. Practically all of them. 

Q. With safety? 
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A. Practically all of them. [20] 

@. Pardon? A. Practically all of it. 

Mr. Young: Does your Honor hear this all 
right? I would like to have the witness speak a 
little more loudly, if necessary. 

@. Now, on the west side of the river, what 
is there located there? 

A. Well, there is a mud bank consisting, from 
the mouth up—it is a shoal from the mouth, I 
would say, up to Gillihan’s Landing, and from 
there there is a mud bank which drops up, I should 
say, from three to four feet, and from there on 
up there is a piling dike driven above Post Office 
Bar with a short jog and then there is another 
dike that runs clear on up to the Multnomah 
channel. This dike consists of piling, which sticks 
out of the water three to four feet and I presume 
if it is according to all of our other dikes, which 
I think it is, it is filled in with rock. That 1s 
to keep the wash from the island, caving the banks. 

Q. Now, if you were proceeding upstream with 
barges, such as you had, and you were proceeding 
up the west side instead of the east side, how 
far off that dike would you have to remain in 
order to be reasonably safe? 

A. Well, that depends on your wind velocity 
and swells; the wheel wonld be into that dike; 
if there was an east wind you would have to bear 
into the wind with the bow of your tow in order 
to keep from blowing ashore. You would be com- 
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ing up at a [21] right angle with your bow headed 
more into the wind than the course you are taking, 
to eliminate the slip and the wind resistance upon 
the boat, to keep your wheel out of that dike. The 
bow of your tow would be, let’s see—my tow was, 
I would say, better than 200 feet, the bow of my 
tow would have to be out from that dike prac- 
tically, to be safe. 

Q. What was the total length over-all from 
the front end of barge No. 22 to the rear of your 
stern wheel? 

A. Oh, about 125 feet, approximately. 325 feet. 

Q. 325 feet? 

A. The boat is 160, the barge is 135, with about 
a 25-foot or 30-foot wheel house. 

Q. In answering one of your questions just 
now, you used the word ‘‘slip.’’ What do you 
mean by that? 

A. Well, it is the same as a wind blowing any- 
thing sideways; it is sliding instead of going ahead; 
it 1s sliding sideways, is slippage. 

Q. Is that slippage something which a light- 
draft boat is more subject to than a deep-draft 
boat ? A. Yes, sir. 

@. And why is that? 

A. Well, it is not drawing the water, flat- 
bottomed. 

Q. Has it been your observation that ocean- 
going ships are subject to slippage as river boats? 

Mr. Wood: Pardon me. He hasn’t shown any 
knowledge of ocean- [22] going ships yet. 
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Mr. Young: Strike the question. 

Q. Now, what has been your observation with 
respect to the effect of displacement swell from 
ocean ships and its effect upon river boats? 

A. Well, it will break your lines and I have 
seen it tear cavils off the boats. 

Q. For you to operate your river boat up the 
west side of that channel and meet an ocean-going 
ship going downstream, would there be any hazard 
to you from the displacement swell of the ocean 
ship ? A. Qh, yes, considerable. 

Q. Will you explain that answer to the Court? 

A. Well, there would be a closer passing and 
then the ship being on the swing, the outside swing 
of the ship throws a bigger swell than the in- 
side, and we would be elose to the dike. If you 
would break a line or a ecavil and the wind was 
blowing, you would be on the dike before you 
would ever get your tow made up again or catch 
your barges. 

Q. On the other hand, if you were traveling 
up the east side of the stream when that same 
ocean ship were coming downstream, what effect, if 
any, would the displacement swell have upon you? 

A. It wouldn’t have as much effect, but if any- 
thing let go, you would have the full width of the 
river to regain your tow and get under way before 
blowing ashore. [23] 

@. We have assumed we all understand what 
you mean by displacement swell, but will you ex- 
plain that? 


fond 


vs. Western Transportation Co. 107 


(Testimony of Wim. A. Reed.) 

A. Well, rushing through the water, just the 
same as forcing your hand through the water, it 
will make ripples on the water; naturally the larger 
object moving through the water would cause larger 
waves or what we term the swells. 

Q. And the displacement swell is the ripple 
eaused by the bow of the ship? | 

A. Yes, the speed of the ship and the size of 
the vessel. ‘ 

@. Now, has it been your observation that there 
is any swell or disturbance in the water caused 
by the propeller of large ocean ships? 

A. Well, yes, there is a suction and then I 
would say a kick, if you were close to them. 

@. Would that have any effect upon your op- 
eration of the river boats if you were proceeding 
up the west side of the river instead of the east 
at Post Office Bar? A. It would. 

Q. And what? 

A. Because your ships keep close to that east 
shore going down. That is their regular course 
that they have always run. 

Q. To what extent has it been your observation 
that the Willamette River in the vicinity of Post 
Office Bar is used by tug boats either pushing 
barges or pulling log rafts? 

A. They always operate on the east shore. [24] 

Q. I mean to what extent is the river used at 
all? How frequently does traffic go up and down 
of that nature? 

A. That is pretty hard to estimate. Sometimes 
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you will find lots of them. I have passed two and 
three right along in there all at once and then 
other times you go by you won’t find any. 

Q. You have mentioned that there was an east- 
erly breeze blowing at the time of the accident? 

x 6Yes, sir. 

Q. What is the prevailing wind in this particu- 
lar area? 

A. Well, at that time of the year it is prac- 
tically an east wind. 

@. And what effect does the east wind have 
upon equipment such as that which you were op- 
erating at the time of the accident? 

A. It would naturally carry you towards the 
west shore. 

Q. You have indicated to the Court the height 
of the barges and the height of the superstructure 
on the ‘‘Barry K’’. Does that offer resistance to 
the wind from the east? A. Yes, sir. 

@. And the effect of an east wind would be to 
do what to your boat and barges? 

A. Well, I generally always stay on the fartber 
side towards the wind. 

Q. Toward the wind? A. Yes. 

Q. Now, is there any protection which your 
river boat would have, using the east side of the 
river, going upstream, rather than the [25] west 
side, with respect to wind? 

A. It would at that point, yes. 

Q. What protection? 
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A. Well, there is sand dredge dumps along 
there built up like a dike, with willows and cotion- 
woods growing onto them that causes wind pro- 
tection. 

Q. That is, you mean a wind-break? 

A. A wind-break. 

@. These willows are on the east side of the 
stream, you say? A. Yes, sir. 

Q. Now, referring again to this matter of side- 
slipping, suppose that you were proceeding up- 
stream on the west side of the river, would you 
be on the outside of the curve of the stream? 

A. Yes, sir. 

Q. And would the tendency for you to slip 
sideways there be greater than it would be if you 
were on the inside of the curve? | 

A. Yes, sir. 

Q@. And why? 

A. QOn account of your wind blowing there, if 
there is any current. 

@. And apart from the wind, would there be a 
tendency toward side-slipping? 

A. Apart from the wind? 

Q. Yes. 

A. You are bound to slip as you turn; you will 
slip to the outside of your curve; slide to it. [26] 

Q. Then do I understand that by staying on the 
east side of the stream you avoid the sideslipping 
to a considerable degree? 

A. You will hug your nose of your tow into 
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the bank a whole lot more easier, your slippage, 
than you would going on the outside contour. 

Q. I may have asked you this question and if 
I did you needn’t answer it, but could your Barry 
‘‘K’’ with these barges proceed with complete 
safety up the east edge of the stream outside the 
channel ? A. Yes, sir. 

Q. Based upon your experience as a Master of 
river boats and the pilots and operating in this 
territory, what is your opinion as to whether it 
would be either safe or practicable for river boats 
to proceed upstream on the west side of the channel 
at this particular point? 

A. It would not be safe. 

@. And you have indicated the reasons in your 
prior answers? Be SUES. 

@. As you were proceeding upstream with the 
Barry ‘‘K’’ and barges, where were you when you 
first observed the steamer Pennsylvanian ? 

A. Right around Post Office Bar No. 3. 

Q. Is Post Office Bar No. 3 the place to which 
T am now pointing on the engineer’s map? 

A. It is. 

Q. And at that particular time, Captain, where 
did you see the [27] Pennsylvanian? 

A. Approximately around Willamette Slough 
hight. 

Q. Around the Willamette Slough light? 

A. Ag near as I could tell, yes. 

Q. And is this 
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A. Multnomah Channel. 

Q. You mean the Multnomah Channel? 

A. Technically known as Willamette Slough. 

Q. I am now pointing to what is marked on 
this map as the Multnomah Channel entrance; is 
that the place to which you refer? 

me Yes sir. 

Q. And was the Pennsylvanian out in the 
stream at that point? 

A. Yes, she was coming down on the range. 

Q. When you refer to the ‘‘range,’’ what do 
you mean? 

A. Well, there are two lights, one directly be- 
hind the other, which, if a person keeps in line, will 
put him right down the deepest rae of the water 
or the channel. 

Q. Now, these lights that you say are close to- 
gether, where are they located? 

A. At Post Office Range right about in the 
middle of the starting of the contour of the river, 
of the curvature of the river. 

Q. Are you now referring to what is on this 
map marked as Post Office Bar Front and Post 


Office Bar Rear? A. Right. 
Q. Is the Post Office Bar Front light out in 
the water? [28] A. Yes, sir. 


Q. And where is Post Office Bar Rear located? 

A. It sets back ashore on the land. 

Q. Then this range to which you refer is a line 
drawn between those two lights and extending up- 
stream ? A. Yes, sir. 
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Q. So that as I understand your testimony, at 
the time that the Barry ‘‘K’’ was about opposite 
Post Office Bar No. 3 you were able to see the 
Pennsylvanian on the Post Office range at a point 
about opposite Multnomah Channel? 

A. I could see her two mast hghts when I first 
saw her. 

@. You could see her two mast lights? What 
color were they ? A. White. 

@. Were you able to see any of her side lights? 

A. Just shortly after that I saw her starboard 
light. 

Q. When you saw her two mast lights and the 
starboard light, what did that imdicate to you as 
to the course of the Pennsylvanian ? 

A. That she was coming down on Post Office 
range. 

Q@. I have assumed this was the Pennsylvanian. 
Did you at that time know it was? 


A. Nos. 
Q. You didn’t learn until after the accident 
what the name of the ship was? A. No, sir. 


Q. For convenience, I will call it the Penn- 
sylvanian, because we [29] are in agreement, I 
think, on that. Now, Captain, what did you do 
after you observed this ship which proved to be 
the Pennsylvanian ? 

A. I blew him two whistles. 

Q. How far apart would you judge the Barry 
‘““K’’ was from the Pennsylvanian at that time? 
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A. Well, it is pretty hard to judge; I would say 
between three and four thousand feet, about three- 
quarters of a mile? 


What do those two blasts mean? 
Pass to starboard to each other; I was sup- 
posed to stay on the east side of the channel. 

Q. That is, you stay on the east side of the 
ehannel and your right side would pass the right 
side of the Pennsylvanian ? A. Right. 

Q. Did you receive any answer to that whistle? 

A. Yes, sir. 

Q. What answer? A. One whistle. 

Q. And what did that mean to you? 

A. That he crossed my whistles or misunder- 
stood me, that he wanted to pass to port. [30] 

Q. The words ‘‘crossed your signals’’ meant 
what? 

A. Answering one with two or two with one. 

Q. Now, when he answered with one, what did 
you next do? 

A. I blew four short whistles or a danger 
whistle. 

Q. Was the Barry ‘‘K’’ approaching the 
Pennsylvanian during this time? 

A. Yes, sir. 

Q. At the time that you blew this danger 


Q. About three-quarters of a mile? 

A. Yes. 

Q. And at that time you blew two blasts? 
A. Yes, sit. 

Q. 

A. 
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whistle to which you have referred, how far apart 
would vou say the Barry ‘‘K’’ was from the Penn- 
sylvanian then ? 

A. Well, it wasn’t very long after he give me 
the one whistle; I would say [I cut it down about 
a thousand—five hundred to a thousand feet maybe; 
2,000, 3,000. 

Q. That is, you were about 2,500 to 3,000 feet 
apart at this time? , 

A. That is approximate, because it is pretty 
hard to tell the speed of the other vessel. 

Q. Now, during the time that this whistling had 
occurred, was there any change in the course of the 
Pennsylvanian ? A. Yes. 

Q. What? 

A. She swung to her starboard, coming more 
head on. 

Q. How could you determine that she had 
swung to starboard? 

A. You could see her mast lights swing and 
lining up more in a straight line. 

Q. Were you able to see her red light? 

A. No, not till shortly afterwards. [31] 

Q. Not till afterwards? A. Yes. 

Q. During the same period of time what was 
the course of your own Barry ‘‘K’”’ and the barges ? 

A. I was bearing more to the east shore or to 
my port. 

Q. What would you say was the approximate 
distance that the Barry ‘‘K’’ was maintaining from 
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the east shore line from the time that you entered 
the Willamette River until you got up to, say, Post 
Office Bar No. 3 hght? 

A. Well, I was part of the time completely east 
of the ship channel and part of the time right on 
the east edge or on the easterly side of the main 
ship channel. 

Q. But commencing with the time that you first 
signalled to the Pennsylvanian, what then did you 
do about your course? A. Pardon? 

(The last question was read by the re- 
porter. ) 


A. Still kept bearing more to the east shore, 
giving more wheel. 

Q. Now, you have testified that you gave four 
blasts to the Barry ‘‘K”’ after she crossed signals 
with you? A. Yes. 

Q. What happened after that; did you receive 
an answer to the four blasts? A. No, sir. 

Q. Then what did you do? 

A. I blew him another starboard passing whis- 
tle, two shorts. [32] 

Did you have an answer to that? 

No, sir. 

What next did you do? 

I blew another danger whistle. 

That 1s four blasts ? A. Yes, sir. 
Was there any answer to that? 

No, sir. 


a a 
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Q. And during this time what was the course of 
the Barry ‘“‘K’’? 

A. Still kept bearing over to the shoal water, 
figuring any minute that the other ship would un- 
derstand my two whistles and go back to her ship 
channel. 

Q. And after you had given the last danger 
signal to which you have testified, did you give any 
further signals? 

A. I gave them two more shorts. 

@. And up to this time what had you done, if 
anything, about the speed of the boat? 

A. I stopped my engine after the third whistle. 

Q. Now, from the time that you had entered 
the Willamette River up to the time that you first 
saw the Pennsylvanian what would you say was 
the speed of the Barry ‘‘K’’? 

A. Oh, about six miles per hour. 

Q. And at what point of time did you stop your 
engines ? A. What point of time? 

Q. Yes. [33] 

A. Well, it is pretty hard to judge. She was 
bearing down pretty close. I would judge a thousand 
feet, a little over. 

Q. Following the time that you stopped your 
engines, was there any further signalling ? 

A. Yes,ssri 

Q. What? 

A. The other ship gave me three whistles, indi- 
eating that his engines were going full speed astern. 
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Q. About how far apart would you say you were 
when you received these three whistles from the 
Pennsylvanian ? 

A. Approximately about a thousand feet. 

Q. And at that point of time, what did you do? 

A. Well, I immediately reversed my engines 
full speed and blew him three whistles. 

Q. Prior to the time that you reversed your 
engines, do I understand that you had shut your 
engines off, however? A. Yes. 

Q. Does that mean you were coasting ? 

A. Coasting; gliding. 

Q. And then when you threw your engines in 
reverse, the purpose of that was what? 

A. To stop my headway, keep from having 2 
collision. 

Q. Did you give any further signals after you 
reversed your engines? A. Three blasts. 

Q. And that meant what? [34] 

A. That my engines were going full speed astern. 

@. At the time that you gave those three blasts, 
do you know about how far apart the vessels were? 

A. Well, they were getting pretty close, a little 
less than a thousand feet, I should judge; it was 
pretty dark; it is pretty hard to tell. 

Q. Now, from the time that you gave your last 
signals of three blasts of the whistle of the Barry 
“K’’, what was the direction of the Barry ‘‘K’’? 

A. Well, I was heading practically into the east 
shore. 
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Q. Into the east shore. And what was the direc- 
tion at that time of the Pennsylvanian ? 

A. Directly straight on my side. 

Q. On your starboard side? A. Yes, sir. 

Q. Now, just tell the Court the position of the 
boats when the collision occurred ? 

A. Well, I was a little bit obliquely to the Penn- 
sylvanian, but seeing we was bound to hit I backed 
around to the starboard so as to square up and in- 
stead of driving the barges onto the Barry ‘‘K’’, 
swept them directly off of the bow; and if I had 
kept driving the boat, well, it 1s just a chance that 
they would have got the steamer instead of the 
barges and I preferred him to get barges instead 
of lives. That was my opinion—or sinking the boat. 

[35] 

Q. At the time that the collision occurred, state 
whether or not the Barry ‘‘K’’ and barges had come 
to a stop? 

A. I think they had come almost to a complete 
stop, 1f not a dead stop. 

Q. Now, during the time that the Pennsylvanian 
was approaching you, were you able to make any 
estimate of her speed ? 

A. That is pretty hard to do. I don’t know just 
exactly how fast those boats really run or how fast 
they run. 

Q. What was the point on the river where the 
collision occurred ? 

A. Opposite Post Office range, I should say, 
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right opposite the rear light of the Post Office 
range. 

Q. Opposite the rear light of the Post Office 
range; is that the light to which I now refer? 

Right. 

And on which side of the river? 

East side of the river. 

And how close to the east bank ? 
Approximately 200 feet. 

Where would that be with reference to the 
edge of the channel ? 

A. Well, it would be along—it is about a thirty- 
foot channel in there and it jumps very rapidly 
right at that point. ' 

Q@. Now, as I understand your testimony, the 
Pennsylvanian collided with the starboard side of 
barge 22? A. Yes, sir. 

@. And then explain to the Court what hap- 
pened. [36] 

A. Well, it just broke all of the lines that were 
attached to the Barry “‘K’’. Naturally the Barry 
““K’’ jumped right back in the river and I stopped 
and the barges hung for a short duration on the 
bow of the Pennsylvanian and last, why they just 
drifted off and went down the river. 

Q. And at what point of time were you able 
to identify the ship which you had had the col- 
lision with? 

A. Qh, directly after the accident I could see 
her name on a port bow. 


Cropper 
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@. Captain, considering the position of the 
Barry ‘‘IX”’ and the Pennsylvanian at the time that 
you first observed the Pennsylvanian, were you 
able to determine the relative distances that the 
Pennsylvanian traveled down to the point of col- 
lision and the distance that you traveled to the same 
point? 

A. It is pretty hard. It is pretty hard to say. 
I should judge that she was traveling twice as fast 
as I was. 

Q. Now, following the collision where did your 
boat go? A. After the collision? 

Q. Yes. 

A. We backed around and went over and tied 
up to Silo Dolphin. 

Q. Which side of the river is that ? 

A. West side of the river. 

Q. What became of your barges? 

A. They drifted on down below Post Office Bar, 
Lower. 

Q. That is on the west side? [87] 

A. On the west side. The wind carried them 
down and across. The current carried them down 
and the wind carried them across. 

Q. That is to say, the collision occurred on the 
east side of the river opposite Post Office Bar, 
Rear? A. Right. 

@. And when the barges came to a stop follow- 
ing the collision, where do you say they were? 

A. They were below Post Office Lower light. 
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Q. Post Office Lower light? ix. “Mies sir: 
Q. That is over on the west side, the place to 
which I am now pointing ? A. Yes, sir. 


Q. ‘There was no motive power to propel those 
barges after the collision occurred; is that right? 
pee NO, sit’; tats tight. 
The Court: We will take fifteen minutes. 
(Whereupon at 9:50 a recess was taken.) 


(The last question was read by the reporter.) 


Mr. Young: Q. By what method were these 
barges picked up following the accident? 

A. The tug Cruiser came in shortly after the 
accident and asked if there was anything he could 
do and we told him he could pick ulate barges up and 
take them up to Terminal 4. 

Q. Did the tug Cruiser pick up the barges? [38] 

A. She did. 

Q. Where was your boat following the accident ? 

A. I backed around and went over to the west 
shore and tied up to what was known as Silo Dol- 
phin. 

Q. Why did you do that? 

A. There was an oil line broke leading to the 
burner in the boiler. 

Q. And was that repaired while you were over 
by the Silo Dolphin ? A. It was. 

Q. What became of the Pennsylvanian? 

A. She drifted on down and went out of the 
mouth of the Willamette the last I seen of her at 
that time. 
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Q. Now, following the accident when did you 
first have an opportunity to observe the hghts again 
on the barges? 

A. Well, at Terminal 4 all of the hghts were 
just as we placed them on the barges. 

Q. About what time in the night was that? 

A. Oh, I should judge along about 3, between 
3 and 4 o’clock. 

Q. That is, the Cruiser had taken the barges 
to Terminal No. 4? A. Yes, sir. 

Q. And you went there vourself in the Barry 
‘ie? A. Yes, sir, eventually. 

@. And do I understand the lights were burn- 
ing the same at that time as they had been before 


the accident ? A. They were. 
Q. Were they in the same positions on the 
barges? [39] AL OW éssir. 


Q. As you have already described ? 

A. “esiisim: 

Q. Captain, will you state whether or not based 
upon your experience on the night of this accident 
it was either safe or practicable for you to have 
operated the Barry ‘‘K”’ with her tow up the right- 
hand side of that channel past Post Office Bar? 

A. No, it was not safe and practicable. 

Q. Will you state to the Court why, after you 
gave your first danger signal to the Pennsylvanian, 
you did not stop your engines and throw them in 
reverse immediately ? 

A. Well, I was giving two whistles first, the 
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danger whistle, and another two whistles, which I 
eave several, figuring any moment he would under- 
stand the two whistles, he would swing back into 
his regular course and proceed on down to my star- 
board side. 

Q. Had he done so, would there have been any 
reason for a collision ? A. No, sir. 

Q. And proceeding over toward the east side, 
where were you going with reference to the channel ? 

A. I was going directly away from the channel, 
to the east side of the channel. 

Q. And in that particular area of the river, 
could heavy-draft vessels travel? 

A. They did right at that place, but not farther 
where I was [40] trving to get. 

Mr. Young: That is all. 


Cross Examination 
By Mr. Wood: 

Q. You didn’t, however, Captain Reed, get to 
the place that you aimed to get to, to be safe, did 
you? A. Yes, I would. 

Q. Isay you didn’t, did you? 

fe No, I didn’t. 

@. Your object was to get into the shoal water 
where you would be entirely out of the ships’ deep 


channel, wasn’t it? A. Yes, sir. 
Q. And you did not succeed in getting there, 
did you? A. No, sir. 


Q. I will stand over here, because I want you 
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to talk toward the Court. When you gave your two- 
blast signal, you understood, did you not, that that 
was only an invitation on your part to the other 
ship to pass starboard to starboard ? 

A. Well, I would say a request. 

@. <A request, yes. And you know, don’t you, 
that under the rules the other ship doesn’t have to 
accede to that request ? A. No, sir. 

@. And you know that unless she does respond 
to your invitation and accede to your request, you 
have no right to insist on a starboard to starboard 
passage, have you? [41] A. Yes, sir. 

Q. Is that your understanding of the rules? 

A. Yes, sir. 

Q. You think that when you request a starboard 
to starboard passage with two blasts, the other ship 
must accede to it? 

A. Yes, sir. If she doesn’t, she can blow me a 
recall or a danger whistle. 

@. Well, now, in testifying before the United 
States Inspectors, you admitted, didn’t vou, that 
when you gave the two-blast signal for a starboard 
passage, it was up to you to keep out of the way 
of the other ship, didn’t you? A. Yes, sir. 

Q. And you were going to keep out of her way 
by getting over in the shoal water where she could 
not reach you? A. Right. 

Q. That was your plan? A. Yes, sir. 

Q. But you did not sueceed in doing that, did 
you? A. No, sir. 
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Q. In other words, vou did not fulfill the obh- 
eation which you had undertaken to keep out of 
her way, did you? 

A. I didn’t get it fulfilled. 

Q. No. Now, just to review briefly your course 
and conduct, when you came up the left-hand side 
and sighted the Pennsylvanian, you blew your two 
blasts and you got one in response? [42] 

A. Yes, sir. 

Q. At that time the ships were three to four 
thousand feet apart, you think ? 

A. Yes, sir. More—yes, sir; that is right. 

Q. You were showing your red light to the Penn- 
sylvanian ? ENeeas. Sir, 

@. And she was showing her green light to you? 

A. Yes, sir. | 

Q. And when you got an answer of one blast to 
your two, you recognized at once that that created 
a situation of some doubt and danger, didn’t you? 
Yes, sir. 

What did you do about it? 

I blew him a danger whistle. 

Of four blasts? A. Right. 

Now, how soon did you blow that danger 
whistle after you got his one blast 2 

A. Well, sufficient time to distinguish it from 
the danger whistle. 

Q. Well, could you be more exact than that? 

A. I couldn’t say in seconds, no; eight or ten 
seconds. 


DOPOD 
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Q. And did I understand you to say vou thought 
the ships had cut down the distance between them 
at that time by about a thousand feet ? 

A. Yes, sir. [43] 

Q. So that at the time you blew your first danger 
blast, the ships were from two to three thousand 
feet apart? 

A. Approximate; around there. 

Q. And the Pennsylvanian following the chan- 
nel was swinging all the time a little bit to her star- 
board, making her more end-on with you, was she? 

A. Wess 

Q. In other words, she was continuing to swing 
into that part of the river which you had requested 
by your two blasts? A. Yes, sir. 

Q. In other words, the situation as it appeared 
to you was continuing to get more dangerous? 

A. Yes, sir. 

Q. But you did not at that time stop your 
engines, did vou? 


A. Not at that moment. 

Q. No. You continued at full speed ahead? 

Ae Yes: sir 

Q. Did you not? A. ies» sir, 

Q@ Then you blew a second two blasts, didn’t 
you? A. Yes, sir. 


Q. Still insisting on what we will call your re- 
quest to pass starboard to starboard ? 

A. Yes, sir. 

Q. And still you kept full speed ahead? [44] 
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ee WW es) sir. 

Q. And I think you said you got no response 
from the Pennsylvanian ? A. Right. 

@. And you continued full speed ahead until 
you blew a third two blasts, didn’t you? 

A. Yes, sir. 

Q. How far apart do you think the vessels were 
when you blew the third two blasts? 

A. Oh, a thousand feet or a little better. 

Q. Then the vessels had narrowed the distance 
between them from the first whistles to your third 
two blasts—they had narrowed the distance by two 
or three thousand feet, hadn’t they? 


me YES, Sir. 

Q. And still you went full speed ahead up to 
that time? A. Up to that time. 

Q. And heading, as I believe you said, more— 
trying to reach the shoal water? A. Right. 

Q. On the east bank? A. Yes, sir. 


Q. Now, why did you persist in that course and 
in that full-speed-ahead action through such a long 
time when you realized there was danger? 

A. Well, he was coming directly head-on, kept 
coming, and J [45] thought any moment he would 
hear my two whistles and pull back into his regu- 
lar course at that point. 

Q. But he had indicated to you that he wanted 
to obey the rule and take the right-hand side; he 
had indicated that by the one whistle, had he not? 

A. Yes, but no other indications. 
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Q. Well, he had never indicated a contrary in- 
dication, had he? A» Wo. 

Q. Well, by what process of reasoning did you 
think he would swing a heavy ocean-going ship to 
that ship’s port contrary to the course he had 
indicated ? 

A. Because he was clear out of the regular 
course Which ships go at that point—travel at that 
point. 

Q. He was right in the regular course required 
by Article XX V, wasn’t he? 

A. What article? 

Q. Do you know Article XXV of the Inland 
Rules; it is called the ‘‘Narrow Channel Rule’’? 

A. Qh, yes. 

Q. What does it say? 

A. It says, ‘‘Keep that far to the channel that 
lies to your starboard.”’ 

Q. Yes. That is what the Pennsylvanian was 


doing, was it not? A. Yes. 
Q. And under the rule that is what he had to 
do, wasn’t it? [46] A. Yes. 


Q. Well, if under the rule that is what he had 
to do, why did you think he was going to depart 
from the rule? 

A. Because it is not safe and practical for a 
tow boat to go up on the west side of the chan- 
nel at that point. 

Q. Well, Captain Reed, if it was safe and prac- 
ticable for the Pennsylvanian to keep to her own 
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starboard side of the channel, she had to do it, didn’t 
she? 

A. If it was safe and practical, yes. 

Q. I will ask you this: It was perfectly safe 
and practicable for the Pennsylvanian to keep to 
her starboard side, wasn’t it? A. Yes. 

@. And the rule says when it is safe and prac- 
ticable to do so, a ship shall keep to her own star- 


board side, doesn’t it? A. Yes. 
@. It was mandatory on her to keep to her star- 
board side, wasn’t it? A. Yes. 


Q. She had to do it, didn’t she? 

A. No, she didn’t have to do it. 

Q. I don’t want to use words that confuse you; 
you evidently don’t understand what ‘‘mandatory”’ 
means. Wasn’t the Pennsylvanian obliged under 
the rule to keep to her own right? 

According to rules, yes. 

But according to custom, not? 

No. [47] 

That is what you mean, do you? 

That is right. 

Did you say that you had been navigating 
the river here for twenty-two or twenty-three years ? 
Yes, sir. 

Q. As a pilot? 

A. Pilot and Master. 

Q. Pilot and Master. And you have not merely 
held license that long, but you have actually been a 
pilot and Master for that long? 


OPoPop 


= 
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m, Ges vsr 

Q. Operating river and steam boats? 

ma, eS, Sir. 

Q. You have never acted as pilot on ocean-going 
ships, have you? A ING sir 

Q. You are purely a tow boat man? 

A. Yes, sir. 

Q. Now, do you know the history of this Post 
Office Bar channel; do you know how wide it used 
to be? 

A. I know it used to be very narrow. 

Q. Very narrow? A. Yes» sia. 

Q. Do you know that in the old days—I will say 
twenty years ago—when the Post Office Bar ship 
channel was only about 250 to 300 feet wide? [48] 

A. I presume that is right. 

Q. Well, you know that as a fact, don’t you? 

A. Well, I never noticed charts at that time, 
though. I never studied the charts. 

Q. And do you know that even in those days 
when it was only 250 to 300 feet wide, that large 
ocean-going steamships always passed there, when 
meeting port to port? 

A. I presume they did. 

Q. You don’t know that? 

A. No. I was not on this upper river at that 
ume. 

Q. When did you begin to navigate the upper 
river? 

A. Along about ’20—from ’20 to ’22. 
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Q. Well, from your navigation date when you 
commenced to navigate the upper river, you know, 
that ocean-going, big steamers always pass in this 
vicinity port to port, don't you? A. Yes, sir. 

Q. They obey the rule, don’t they? 

A. Yes, sir. 

Q. And they have been doing that for the last 
twenty years? A. Yes, sir. 

Q. That you know of? A. Right. 

Q. Do you know that that channel at that point 
has been further widened in the last two years until 
now it is 800 feet wide clear across, 30 feet of 
water? [49] 

No, I didn’t know it was 800 feet. 

You didn’t know that? A. No, sir. 
How wide did you suppose it was? 

700 feet. 

Well, that is not a great difference. You ad- 
mit it is 700 feet? A. Yes. 

Q. But you didn’t know it was 800 feet wide? 

A. No, sir. 

Q. Is it more convenient and easier for the tugs 
and tows to come up on the east side of the river? 

A. Yes, sir. 

Q. It is slacker water there, isn’t it? 

A. When there is a winter freshet, there is 
slacker water there, yes. 

Q. Well, at this time in February, when you had 
this collision, was it slacker water over there? 

A. Well, there was very little difference. 


‘OPOOD 
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Q. Very little difference. How shoal is the 
water over there outside of the 30-foot channel? 

A. Oh, it Jumps up to 21, 12, and up, I judge, 
right up to nothing. 

@. And how wide is the space between the 30- 
foot contour and the river bank on that side? [50] 

A. Oh, two or three hundred feet. 

Q. That is the water you were trying to get into 
but did not get into, is it? AGeeReS, Sit: 

Q. And you say that on this night the water 
over there was not any slacker than it was in the 
main ship channel? A. Not much difference. 

Q. Well, then at least there wasn‘t much cur- 
rent; is that what A. That is right. 

Q. How much current would you say there was? 

A. I wouldn’t say there was much over a mile; 
right around there somewheres close. 

Q. By that you mean a mile an hour? 

A. Yes. 

@. And was that current downstream? 

AS Wit was: 

Q. What? A. It was. 

Q. Is it easier to control a ship, a tow boat, when 
you are stemming the current than when you are 
going with it? A. VMicsyism 

Q. Why is that? 

A. Well, you are working against the current; 
you ean hold her better with vour rudder. 

Q. The current gives you better steerageway 
when it is against you, [51] doesn’t it? 
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a. «MACS, Sir. 

Q. And gives you better control of your vessel? 

A. Yes, sir. 

Q. So that such advantage as there may have 
been in this current was with you rather than with 
the Pennsylvanian, wasn’t it? 

A. Yes, sir. 

Q. You have said that the easterly breeze, which 
you contend was a handicap to you, was blowing 
from the east, you think, ten or fifteen miles an 
hour? 

A. Around that; it is pretty hard to judge. 

Q. I know it is and I was wondering what 
means you had, if any, of estimating that? 

A. Well, the bearing on my tow, the way she 
was sliding. | 

Q. When did you notice her begin to slide? 

A. Coming into the mouth of the Willamette. 

Q. Is that the only way you had of estimating 
the force of the wind? A. Yes. 

Q. How high are those willows on the bank 
that you say gave you some protection from the 
wind? 

A. Oh, they would run up there twenty feet 
probably in some places. 

@. You mean the willows themseives? 

A. That is the general height of the willows and 
cottonwoods above [52] the water. 

Q. Above the water? A. Above the water. 

Q. Do you remember testifying before the In- 
spectors that they are about six or eight feet 
high? A. Above the dike. 
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Q. That is what vou meant? A. Yes. 

Q. But perhaps twenty feet above the water? 

A. Yes, around there. 

Q. How far away from those willows were you? 

A. Oh, I was three or four hundred feet— 
three hundred feet. 

Q. And if you had been over in your own right- 
hand side of the channel, how far would vou have 
been from them? 

A. Well, I would have been about a thousand to 
twelve hundred and thirteen hundred feet. 

Q. Do you think that would make much differ- 
ence in the protection they would give von? 

A. Absolutely. 

@. Is your Barry ‘‘K’’ a boat of good power? 

A. Yes, sir. 

Q. Do you know what horsepower she has? 

A. Right close to 500 horse; approximately right 
around there. 

@. She is a good strong tug, is she? 

A. A good tug, yes. [53] 

Q. Isn’t she or is she a little better than most 
of them on the river? 

A. I wouldn’t say most of them, no; about aver- 
age. 

Q. She is perfectly capable of handling her tows 
in any ordinary circumstances, is she? 

A. Yes, sir. 

Q. What? A. Yes, sir. 

Q. You said that in order to go up the right- 


us. Western Transportation Co. 135 


(Testimony of Wm. A. Reed.) 

hand side of the river there under the conditions 
prevailing that night you would have had to have 
the bow of your foremost barge about 200 feet out 


into the channel, didn’t you? A. Yes, sir. 
Q. And you said in that position she would be 
safe, didn’t you? A. Yes. 


Q. Now, how much distance would that have 
left between the stern of your Barry ‘‘K’’ and the 
dike on your right-hand side? 

A. Well, that would have left her a safe dis- 
tance; forty or fifty feet with the wind blowing. 

Q. So that if you had elected to come up on 
that side, keeping the stern of your boat 30 or 40 
feet away from the dike and your bow 200 feet out 
in the channel, you would have been safe in doing 
that? A. Yes, sir. 

Q. With a tug of your power and that tug, 
wouldn’t you? [54] A. Yes, sir. 

Q. Would you mind speaking a little louder? 
I am not very acute of hearing myself, and I want 
us all to hear this. 

Mr. Young: If the Court please, I might sug- 
gest both counsel and witness speak louder. 

Mr. Wood: I would be glad to. Sometimes I 
have been accused of shouting at a witness and T 
don’t want that accusation made of me. 

Mr. Young: As long as you are reasonable about 
it we won’t make the accusation. 

Mr. Wood: Q. Captain Reed, if, then, you had 
been in that position, there would still have been 
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600 feet of deep water for the Pennsylvanian to 
come down in, would there not? A. Yes, sir. 

Q. How close do you have to be with your tug 
and tows to a passing steamer to feel any effect 
of her displacement wave as she goes by? 

A. Her displacement wave ? 

Or Yes. 

A. God, you can be sometimes a half or three- 
quarters of a mile away from her and still feel it. 

Q. You can? A. Yes. 

Q. Well, that depends, of course, I suppose, on 
the size of the steamer and how much water she 
is drawing and her speed, doesn’t [55] it ? 

A. Yes, sir. 

®. Js it the custom for most of these steamers 
to slow down if they are passing you in such a 
way as not to throw any displacement wave that 
1S injurious? 

A. I don’t know whether it is a custom or not. 
Some do and some don’t. 

Q. Do you know what the practice of the Ameri- 
can-Hawalian steamers is in that regard ? 

A. I know what they have done in regards to 
tivaite 

Q. You don’t know what their practice is? 

a NO Si: 

Q. You also spoke of the kick water from the 
steamer’s propeller? A. Yes, sir. 

Q. Having some influence on your boat if you 
passed on the starboard side? A. Yes, sir, 


vs. Western Transportation Co. 137 


(Testimony of Wm. A. Reed.) 

Q. Now, the kick water from the propeller means 
the water that the propeller throws directly baek 
of it as it drives the ship ahead through the water, 
doesn’t 1¢? A. Right. 

Q. And if the vessel is going straight ahead that 
kick water is directly astern, is it not? 

oe it, is. t 

Q. So that if you passed a steamer on parallel 
courses, you [56] wouldn’t feel the kick water, 
would you? A. No. 

Q. Now, furthermore, the direction of the kick 
water from the steamer’s stern is influenced by 
the position of the ship’s rudder, is it not? 

Yes, sir. 

In other words—— 

To some extent. 

Well, to a considerable extent, is it not? 

it is considerable. 

Yes. Now, if the rudder is put to the right, 
it Hebets the kick water off in the right-hand di- 
rection, does it not? 

A. Somewhat, yes. 


OP OPop 


Q. Therefore, the Pennsylvanian coming down 
this channel and putting her rudder to the right, 
as she would have to do to make the turn here, 
She would deflect her kick water away from you 
if you had been coming up on the right-hand side, 
would she not? 

A. She would deflect about half of it. 

Q. How close do you have to be to a ship to 
get the kick water? 
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A. At that position you would be close enough 
to fee] it. 

Q. I asked you how close? 

A, Oh, 100 or doURiecr 

Q. You think you could detect it then? 

A. Yes, sir, I believe I could. 

Q. Do you mean that even though the ship had 
her rudder to the [57] right, you would feel it? 

A. Yes, sir. 

Q. How could you? 

A. Well, the rudder only deflects about half 
of her kick water. 

Q. But the other half is going directly astern, 
isn’t it? 

A. Yes, directly astern; she is on the swing there 
all the time. 

Q. An easy swing, is it not? 

A. Yes, an easy swing. 

Q. Now, would you mind at my request making 
a few marks on this chart showing where these dif- 
ferent things occurred? Just one little cross mark 
where you were when you first sighted the Penn- 
sylvanian. 

A. Approximately right there. 

Mr. Wood: May I mark that, counsel, ‘‘ Barry 
‘K’ at first sight’’? 

Mr. Young: That is okey. 

Mr. Wood: According to Reed. 

Mr. Young: Yes. 

Mr. Wood: ‘‘Barry ‘K’, Reed, first sight.”’ 
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Mr. Young: Satisfactory. 

Mr. Wood: Q. Now, Mr. Reed, would you 
mark where you think the Pennsylvanian was at 
the same time? 

A. This is approximate. 

Q. Would it help you, Captain Reed—just a 
moment. Would it help you to extend that Post 
Office Bar range here on this chart? 

A. I will make it just approximate [58 j 

Mr. Young: I would suggest that that be done, 
because this particular diagram does not show the 
actual range itself, though it does show the posi- 
tion of the 

Mr. Wood: If everybody wants it done, I will. 

Mr. Young: I think so, please. © 

The Witness: It would be a help all right. 

Mr. Wood: I have drawn the range and marked 
it “‘P. O. Range.”’ 

Q. Now, Captain Reed, will you mark, please, 
where you think the Pennsylvanian was at the first 
sight ? 

A. Approximately as near as I can tell, she was 
right about in here. 

Q. Make a little mark, on the range. 

A. Yes, sir. 

Mr. Wood: I have marked that ‘‘ Pennsylvanian, 
Reed, first sight.”’ 

Q. Now, would you mark where you think the 


collision occurred? 
A. Right around in here. It may vary a little 
bit this way. 
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Q. That is as close as you can put it, is it? 

ey, Wes: 

Mr. Wood: J have marked that ‘‘Collision, 
Reed.” 

A. (Continuing): A little bit more this way. 

Mr. Wood: Q. Would you like to change it? 

A. No. 

Q. Now, Captain Reed, would vou mark, please, 
the position where the barge had drifted to after 
the collision—I will ask you [59] further, did they 
all drift together or separated ? 

A. No, they were separated. 

@. You spoke of one, I believe, having drifted 
downstream and across—— 

A, Thev both drifted down practically together, 
a short distance of each other. 

Q. Were they torn apart? A. Yes. 

Q. So their lines didn’t hold them together? 

A. Oh, no. 

@ Well, were they so close together that you 
could mark them with one mark on the chart where 
they were? A. Well, when? 

Q. When they drifted. 

A. When she was picked up? 

Q. At this place you said they drifted to. 

A. Approximate—I wasn’t down there at the 
time of drifting—but where I could see from where 
I was, right down along this dike, somewhere be- 
low Post Office Lower. 

Q. That is as near as you can mark the position 
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of the barges when they reached the end of their 
drift? A. Yes. 

Mr. Wood: I have written there, ‘‘Barges at 
end of their drift after collision, Reed.’’ 

Q. I will ask you to make one more mark on 
there for me, [60] Captain Reed. Just mark up 
there the direction of the wind? 

A. The wind was blowing from? 

Q. Yes, wind direction; make a line and put an 
arrow on one end of it. 

(The witness made a mark on the exhibit.) 


Mr. Wood: JI have marked that ‘‘Wind direc- 
tion, Reed.’’ 

Q. Substantially from the east, it was? 

A. Yes, an easterly wind. 

Q. Were the barges damaged any by coming 
up against this dike after they had dvifted there? 

A. No, not that I know of. 

Q. But this position that you have marked here, 
were they resting against the dike? 

A. I don’t know. I couldn’t say. 

@. You didn’t pick them up? 

me No, I didn’t pick them up. 

Q. Would that be the natural place for them 
to come up against ? A. Yes. 

Q. How far down the river does that dike ex- 
tend? I don’t lke to recall you from the stand 
again. 

A. That dike will extend down very closely to 
what is known as Gillihan’s light. 
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@. Away down here? 

A. Yes. Originally it went right on through. 

@. Is the dike marked on this engineer’s chart? 
Let’s look at [61] the legend. I don’t see that it is 
marked. 

A. It is a broken dike; it 1s broken up here 
again. | think right about right in there is where 
the end of that dike comes, and around close to 
Gillihan’s light. 

Q. I think you said in your testimony that the 
barges at the end of their drift were tied up at the 
Silo Dolphim ? A. No, I did not. 

Q. What did you say about that? 

A. I tied up there after the collision. 

QO. Oh, vou tied up there. Is that dike that you 
speak of one that has been put there by the United 
States Engineers ? A. Yes, sir. 

@. And they are in charge of the navigation of 
the river, are they not? 

A. I presume they are. 

Q. Well, you know they are? 

A. Yes, I know they are. 

@. You know they are in charge of river and 
harbor improvements ? A. Mesicir 

Q. And you don’t suggest, do you, that the 
United States Engineers would put a dike there 


that would be a hazard to navigation ? A. No. 
Q. That dike is not in any way a hazard to navi- 
gation, is it? A. Some navigation, yes. 


Q. Well, then, to come back to what I asked you 
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before, do you [62] think that the United States 
engineers, the officers in charge of the river and 
harbor improvements, would build a dike that is 
a hazard to navigation? 

Mr. Young: Just a moment, if the Court please. 
I object to that question upon the ground that coun- 
sel is asking this witness to state what the opin- 
ion of the United States engineers might be; it is 
an entirely irrelevant matter. 

Mr. Wood: I think it tests his experience as 
a pilot, his knowledge of navigation and all those 
things. 

The Court: He may answer it. Tell all you know 
about the dike. 

A. Yes, they do put dikes in this river that 
is a menace to river navigation, that'is, tow boats, 
log boats, and barges. 

Mr. Wood: Q. That answer of yours suggests 
my asking you this: Is there some feeling here on 
the river between the tow boats and the ocean 
steamers ? A. No. 

Q. I would like to ask you about these lights, 
these lanterns you had on there. A. Yes, sir. 

Q. Are you familiar with the steamboat inspec- 
tors’ regulations about lights on barges and scows? 

A. Yes. 

Q. Well, do you say that these barges or scows, 
whichever you call them, were lighted in aecord- 
ance with the regulations? [63] A. Yes. 
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Q. I will show you, Captain Reed, Libelant’s 
Exhibit 7; that is a photograph of your boat and 
barges as they were made up on the night of the 
Collision. isis it? A. Yes, sir. 

Q. Will you make little cross marks on that 
photograph in pen and ink? I think that will 
mark best on the photograph. Just make little 
crosses showing whereabouts on the barges these 
coal oil lanterns were placed. (The witness marked 
on the exhibit.) It is true, isn’t it, that coal oil 
lanterns smoke up quite easily? A. Qh, yes. 

Q. Their wicks have to be trimmed properly 
to avoid smudging the glass? A. Yes, sim: 

Q. And any carelessness in that regard will 
dim the light, won’t it? eee igi 

Q. Do you want the Court to believe that this 
lantern which has been put in evidence here as an 
exhibit is a true sample of the lights that were 
on those barges that night? A. Yes, sir. 

@. And that they were as clean as this glass is? 

A. Yes, sir. 

Q. When did you last see them? 

A. J Jast seen them when we took ahold of the 
barges at Terminal 4. [64] 

-Q. After the collision? 

A. After the collision. 

@. And you say they were not smudged or 
smoky at that time? 

A. They were not smudged or smoky. 

Q. How long had they been burning? 
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A. Well, they were put on there, I presume, 
along about 10:30—10 or 10:30 the night of Jan- 
uary 31 and that was February 1 about 4 or 95 
A. M., along in there. 

Q@. What was the name of the man whose duty 
it was to attend them? A. John Kelly. 

Q. Is he what you call your watchman? 

me Yes. 

@. Is he the man that was in the pilot house 
with you just before the collision? 

A. Yes, sir. 

Q. I don’t remember whether you testified to 
it here in the courtroom or whether I am remem- 
bering some testimony before the Inspectors, but 
did you say you were on your way to the Weidler 
dock ? A. That was our destination, yes. 

Q@. And the Weidler dock is on the west side 
of the Willamette River? A. Yes, sir. 

Q. Below the Broadway Bridge? 

mee yes, sir. [65] 

Q. You were going to pick up another barge 
at the West Oregon mill on your way up the river, 
weren’t you? A. Yes, sir. 

Q. What kind of a barge was that? 

A. A barge load of hog fuel. 

Q. A barge load of hog fuel? A. Right. 

Q. Is that similar in size and type to these 
barges ? 

A. Practically the same dimensions, only she 
has a bin on her instead of a house. 
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Q. Well, was she loaded with sawdust? 

A. Oh, yes. 

Q. Would that bin and pile of sawdust be ap- 
proximately as high or higher than the houses on 
these barges here? 

A. Higher than the houses on the barges. 

Q. How much higher? 

A. Qh, six to ten feet. 

Q. Six to ten feet higher. And where were 
you going to lash that barge? 

A. I was going to take it right on the star- 
board side of barge 22. 

Q@. And where were you going to deliver that 
barge? 

A. Eventually it would have went to West Linn. 

Q. Where is that? A. Oregon City. 

Q. Would you have taken it up there? [66] 

A. I presume I would, 1f I had been on the 
boat. 

Q. Do you often take loaded barges with the 
‘‘Barry K’’ up to Oregon City? 


A. Yes, sir. 

@. What are they loaded with, sawdust? 
A. Yes, sir. 

@. How many do you take on one load? 
A. One barge. 

Q. One barge? 

A. Yes, sir. And an empty paper barge. 
Q@. You mean you take two barges up? 
A. Oh, yes. 
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Q. Three? 

A. I have, with the Robert Young. 

Q. With what? A. The Robert Young. 
Q. Is that a more powerful boat than this? 
A. No. 

Q. Not so powerful? A. No. 

Q. Now, in taking two or three barges up 


through the harbor here, you of course have to 
go through all of the bridges, don’t you? 

A. Yes, sir. 

@. And how wide is the side of the draw span 
through which you go? [67] 

A. How wide is the draw span? 

Q. Yes. 

A. Oh, about a bundred feet would be the nar- 
rowest one. 

Q. Which one is that? A. Morrison. 

Q. And when you go up through the harbor 
here, do you keep to the right-hand side? 

A. Yes, sir. 

Q. You obey the narrow channel rule, do you, 
coming through Portland here? A. Yes, sir. 

Q. Do you do that all the way up to Oregon 
City? iNomsiNOmsir: 

Q. You don’t, however, meet any steamers after 
you get above Portland, do you? 

A. I have, yes. 

@. Ocean steamers? 

Pee NOt Ocean, no, sir. 

Q. That is what I meant. Are there any bends 
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in the Willamette River that you have to make 
going through Portland here? A, Wes, sie 

@. Where are they? 

A. It bends practically all the time; the Steel 
Bridge, the Burnside, back to the Morrison and 
over to Hawthorne, right and left bends. [68] 

Q. How? A. Right and left bends. 

Q. How do they compare in degrees of curva- 
ture with this curve here at Post Office Bar? 

A. Some of them are a little bit more; some 
of them are not quite so much. 

Q. Nevertheless, you bring your barges up, keep- 
ing on the right-hand side, don’t you? 

A. Yes, sir. 

Q. You testified that at the time of the collision 
the ‘‘Barry K’’ and her barges were almost, if 
not quite, stopped ? A. Yes, sir. 

@. And how far had she run in distanee from 
the time you stopped going full speed ahead and 
reversed your engines, to the collision? In other 
words, I want to know how long it took you to 
reverse. 

A. Oh, I don’t know. Three-quarters to a min- 
ute. 

Q. I didn’t ask you the question right. I meant 
in distance. 

A. It is pretty hard to say; a little over the 
length of the ‘‘Barry K’’ and the barges. 

Q. That would be about 300 feet? 

A. A couple or three hundred feet. 
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Q. You mean that you feel that going at six 
miles an hour your tug was capable of bringing 
her practically to a standstill in 300 feet? [69] 

Ee Right close to it. 

Q. You are not now employed by the Western 
Transportation Company, are you? 

A. Yes, sir. 

Q. I thought you were employed by the Knapp- 
ton Towboat Company. 

A. I was for a short duration. 

Q. But you are now re-employed by the Western 
Transportation ? A. Mes, sit’ 

Q. Well, when you were employed by the 
Knappton Towboat Company, I just wondered 
whether they gave you any instructions about pass- 
ing ships in the Post Office Bar channel? 

A. No, sir. 

Q. Do you know that the Knappton tugs with 
tows coming up that channel—I don’t know 
whether they always do, but I know on oceasion 
they pass to the right—pass steamers port to port; 
do you know that? 

Mr. Young: I object to counsel testifying. He 
has stated for the record what he knows to be 
the fact. I object to that question. 

Mr. Wood: I will take that back. We can 
prove that with a witness. 

Mr. Young: I presume the Court will eradicate 
from its mind the statement so made by counsel ? 

Mr. Wood: Q. Do you know, Captain Reed, 
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that the Knappton tow boats with tows have at 
least since this collision been passing steamers 
there on Post Office Bar port to port? [70] 

A. No, sir, I do not know it. 

Q. Have you ever been going down the river 
with your tow boat and a tow and met tow boats 
coming up? A. Yes, sir. 

Q@. At this place? A. Yes, sir. 

Q. And if tow boats with tows alongside met 
at this place in Post Office Bar, how do they pass? 

A. Why, they pass either side; sometimes port 
to port, sometimes starboard to starboard; it all 
depends on the position of the heaviest boat. 

Q. But if a tow boat coming up, as you were, 
meets another tow boat coming down, each with 
tows, they generally pass there port to port, don’t 
they ? A. Not generally, no. 

Q. Well, give us an idea of what proportion of 
the time they pass one way and what proportion 
the other. 

A. I would say it is as liable to be one way as 
the other. 

Q@. About half and half? 

A. That is what I would say. 

@. But they don’t pass starboard to starboard 
there, unless they agree on it, do they? 

A. No, sir. 

Mr. Wood: If the Court will let me consult my 
advisors. 

Q. It is just suggested that I ask vou about 
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that forward range [71] light of yours, Captain. 
You have already testified that it was out because 
it wouldn’t show with the barge ahead of it? 

be ©~Yes, sir. 

Q. In other words, that forward range light 
is supposed to be lit and on the bow of the 
aiparry K’’, is it not? A. Yes. 

Q. Do the regulations require that? 


A. Yes, sir. 

Q. But you did not have it lit? 

A. No, sir. 

Q. For the reasons you have explained ? 

A. Yes, sir. 

Q. What is the purpose of that range light? 


A. To show the fore part of your vessel. 

Q. Is it also to show an approaching ship the 
angle at which your vessel was lying 

A. It would be very hard to on some boats. 
No; I would say no. 

Q. That is its object, isn’t it? 

m No, I don’t think so. 

Q. Aren’t the range lights of a boat supposed 
to enable the other ship by lining them up or ob- 
serving how open they are to tell the angle of 
approach of the other ship? 

A. I wouldn’t say so. 

Mr. Wood: That is all. 
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Redirect Examination [72] 


By Mr. Young: 

@. Captain, counsel inquired of you as _ to 
whether or not in going up through the Portland 
harbor with your tow boat you keep to the right- 
hand side of the channel. I will ask you whether 
or not in the event you are coming up through 
the Portland harbor and you are meeting a large 
ocean-going vessel, the practice may vary from 
time to time with the ship itself as to which side 
you pass on? 

Mr. Wood: Now, Lf object to counsel testifying. 

Mr. Young: I have asked it whether or not 
question form, your Honor. 

The Court: He may answer. 

Mr. Young: Q. Did you get the question, Cap- 
tain Reed? 

A. Well, what you want to know, if it is uni- 
form? 

Q. Yes. A. SNow it ise t. 

Q. Now, will you explain your answer. 

A. Because a ship will probably be coming out 
of the dock approaching, say, a ship leaving Ter- 
minal 1, which is on the west shore below the 
Broadway Bridge; she would be approaching up- 
stream, she wouldn’t be directly in the middle of 
the river, and say there was a tow boat coming 
down over through the steel bridge and she wanted 
to go into the Weidler Dock, which the ship would 
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probably be in the Broadway Bridge at the time 
she would be passing, she would make a starboard 
passage. Also I would say the Morrison Street 
[73] Bridge it is customary for ships to come down 
to the west side, use the west side of that bridge 
altogether. 

Q. You mean through the west side of the 
draw? 

A. The west side of the draw, yes. 

Q. Suppose that a tow boat is going upstream 
and an ocean steamer coming downstream, what 
is the practice then? 

A. That is what I was trying to illustrate, the 
ocean steamer coming down and a tow boat going 
up and naturally instead of waiting till that ship 
got through so she could pass port to port, why 
she would go up on the east side of the bridge, 
making a starboard passing to that ship. 

Q. You say she would go up the east side? 

A. The tow boat would be, being the ship com- 
ing down on the west side of the draw. 

Q. Captain, with respect to this custom to which 
you have testified in and about Post Office Bar 
of river boats going up on the left-hand side of 
the channel, through what distance does that cus- 
tom obtain? 

A. Well, I should say from Post Office entrance 
light practically up to abreast of the Willamette 
or Multnomah channel. 

Q. And then as the river boat gets upstream 
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beyond the Multnomah channel, what does the river 
boat then do? 

A. Well, she will proceed right on up the east 
shore, provided she didn’t go to West Oregon mill 
and pick up a barge, which I did in this case. [74] 

@. Now, counsel has drawn on the engineer’s 
map an extension of the Post Office range course. 
Will you tell the Court in the case of a ship, an 
ocean-going ship proceeding down the Willamette 
and following the Post Office range, how far does 
that ship ordinarily proceed over to the west shore 
before it leaves the range to continue on down- 
stream ? 
 Q. Well, I am not a ship pilot, don’t know really 
where they start to swinging off, but occasionally 
they are in within 300 feet, I would say, abreast 
of the rear light of the Post Office range by the 
time they get down there. 

Q. Now, in the case of the steamer Pennsylva- 
nian, how far would you say the Pennsylvanian 
proceeded toward the west shore of the Willamette 
River along Post Office range before she veered 
off to starboard? 

Mr. Wood: Pardon me. I am going to object to 
that question, your Honor, because I think the 
witness has already testified—I think I am right 
in this—that he didn’t know that. 

The Court: Well, we will see. He may answer 
it 

A. Well, it is pretty hard to tell up there at 
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the distanee where she was at, but she was coming 
down on the range; I could see that, and where 


she started to swing was shortly after I 

The Court: Q. Anyhow your position is you 
expected her to stay on the range longer than she 
did ? A. Yes, absolutely. 

Mr. Young: Q. Would it be possible for you on 
this diagram [75] to indicate approximately the 
place where the Pennsylvanian left the range? 

The Court: He says he doesn’t know. 

A. It is pretty hard. 

Mr. Young: Q. Very well. Counsel asked you 
whether or not ocean-going ships in meeting river 
tow boats as a matter of practice slow down and 
he asked you that practice with respect to the Amer- 
ican-Hawaiian ships and in giving your answer IL 
think you said you did not know the practice but 
you said that you know what they have done. 

The Court: We are not interested in that, be- 
cause he didn’t know whose ship this was until 
after the time of the collision. , 

Mr. Young: If the Court please, it might have 
been the American-Hawaiian so far as he did know 
it. 
The Court: J think that is going too far afield. 
Mr. Young: Now, counsel 
The Court: I got the impression he was go- 
ing to say something uncomplimentary to them. 

Mr. Young: Something uncomplimentary to the 
American-Hawaiian ships? I don’t know what.he 
was going to say, I am sure. 
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The Court: I think you have a pretty good idea. 

Mr. Young: Perhaps they have something un- 
complimentary coming to them; I don’t know. They 
may not. 

Q. Now, do you know what the approximate 
length of the Pennsylvanian was? 

A. No, I really don’t know. She is better than 
300 feet; I [76] know that. 

Q. Yes. A. I couldn’t say. 

Q. Does the length of the ocean 

Mr. Wood: HWxeuse me a moment, counsel. If 
it will assist you any, I think the Pennsylvanian 
was 407 feet long. 

Mr. Vaux: 4380 over-all. 

Mr. Young: Q. Counsel has just stated that 
the Pennsylvanian is 430 over-all. Now, Captain, in 
determining the amount of clearance which is safe 
between the river boat going upstream and passing 
the ocean-going ship and the ocean-going ship going 
downstream, does the length of the ocean-going ship 
enter into the figure? A. Why, ves. 

Q. And why? 

A. Well, a longer boat would take a slower bend; 
you would have to give her more rudder to make 
her swing faster; a shorter boat would swing a 
whole lot faster. 

Q. If the ocean-going boat is longer, does that 
inerease the distance which you need to allow be- 


tween the passing ships? 
A. Well, I really don’t know about an ocean 
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boat. I really couldn’t say that, because I have had 
nothing to do with them. 

Q. In response to a question put by counsel, you 
testified that the Pennsylvanian in coming down- 
stream could safely keep to its starboard side. 
However, was that true of the Barry ‘‘K’’; would 
[77] it be safe for it to keep to its starboard side 
in going upstream? A. No. 

Q. Were you able to determine whether or not 
the Pennsylvanian ran aground at all before the 
collision ? A. No, I couldn’t determine. 

Q. Do you know what the nature of the bottom 
of the river is on the east side, of what material 
it is made? 

A. Well, it is sand and clay, a little clay in some 
spots, mostly sand. I think it is clay bank. 

Q. Counsel, in quoting your words, referred to 
the Barry ‘‘K’’ as proceeding full speed ahead be- 
fore the collision. When you state full speed ahead 
in miles per hour, what did you mean? 

A. Miles per hour? About six miles. 

Q. About six miles? 

A. With the tow that she had. 

The Court: I will tell you something, Mr. Wood, 
from long experience; that is the hottest place in 
the courtroom against that wall. 

Mr. Wood: I am usually in the hottest spot 
when Mr. Young is against me. 

Mr. Young: Thank you. You will notice I took 
my coat off before you took off yours, though. 
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@. Counsel, in cross examining you, inquired as 
to whether the Pennsylvanian was required to keep 
on her right-hand side coming [78] down the 
stream. ‘To what extent would that depend upon 
whether anybody else happened to be occupying 
the right-hand side? 

A. Well, I don’t quite get your question. 

(The last question was read by the reporter.) 


A. (Continuing): Well, if anybody else would 
be occupying that right-hand side, such as log boats, 
which I have seen, it would be impossible for them 
to go down without having an accident with some 
other vessel. 

Q. Counsel further brought out from you on 
cross examination that some twenty years ago when 
the channel was narrower than it now is that ocean- 
going ships then passed port to port in the vicin- 
ity of Post Office Bar. What is the fact as to 
whether ocean-going ships today pass port to port at 
that place? A. They do. 

@. And the custom to which you refer is related 
to what types of ships then, the custom with re- 
gard to it being safe or practicable to use the west 
side of the channel? 

A. Ocean vessels, I would say; it would be safer 
than it would for the river vessels. Is that the 
question ? 

Q. The practice as to using the left-hand side 
going up rather than the right-hand side is con- 
fined to the river boats; is that right? 
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A. Yes, that is right. 
Mr. Young: That is all. 


Reeross Examination 


[79] 
By Mr. Wood: 
Q. Captain Reed, I hope you are not getting 
fired. A. I am getting hot. 


Q. I only want to ask you, I think, one ques- 
tion. You said just now that you expected the 
Pennsylvanian to stay on the range longer than 
she did? A. Yes. 

Q. How long after you first saw her did you 
blow her this whistle? 

A. Oh, it wasn’t very long. I had a hard left 
rudder and Mr. Kelly had went down to see if the 
deckhands was up. I should Judge a couple of min- 
utes anyway. 

@. Well, was her position—lI realize at once that 
you three or four thousand feet away can’t deter- 
mine her position exactly. . 

A. No, I wouldn’t determine it exactly. 

Q. But was her position as near as you can tell 
substantially different when you blew the whistle 
than it was when you marked her as ‘‘first sight’’? 

A. It was practically the same when I blew the 
whistle as when IJ first saw her. She was taking 
the same course. 

Q. Then she answered that first signal of yours 
at once with a single blast, didn’t she? 

A. Yes. 
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Q. As soon as you got a single blast from her, 
you knew, you must have known, didn’t you, that 
she was not going to continue on the range but was 
going to swing over to her right? [80] 

A. Well, she might have been wanting me to 
keep clear on over to the right, which I wasn’t in 
no position to get at. 

Q. But, now listen, you testified that she held 
onto the range longer than you expected she would. 

A. No, not held onto it. I said that she turned 
off the range quicker than I suspected her to. 

Q. Excuse me; yes. Well, as soon as she blew 
vou the one blast, you knew she was going to turn 
off the range, didn’t you? A. No. 

GO” Mourdidmt2 A. No. 

Q. Wouldn’t that be her duty, to get over to her 
right-hand side? 

A. It would be to get over to the right-hand 
side, but 1f she had held her natural course she 
would have wanted a port passing, which I would 
have had to cross to ship chamnel to do. 

Mr. Wood: AIl right; that is all. 

Mr. Young: That is all, Captain. 

The Court: Q. Captain, before you leave, were 
you a witness in another proceeding before me? 

A. No, sir. 

The Court: Step down. 

A. (Continuing): Wait; I don’t know. Was 
it S. P. & S.-Knappton Towboat Company ? 

The Court: No. 

(Witness excused.) [81] 
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produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 

By Mr. Young: 

Q. Where do you live, please? 

A. In Portland. 

Q. And how long have you lived here? 

A. I have lived at Portland only about—— 

The Court: Try to finish direct or cross before 
noon. 

A. ——two months. In and near Portland for 
thirty years. 

Mr. Young: Q. What is your occupation? 

A. Ship pilot. 

Q. Ship pilot? 

A. Ship pilot; yes, sir. 

Q. And are you in the employ of anyone at the 
present time? A. No, sir. 

Q. In what field are you working at the present 
time ? A. As a ship pilot. 

Q. When you say “‘ship pilot,’’ what kind of 
ship do you mean? A. Ocean-going. 

Q. Ocean-going? A. Ocean-going, yes. 

Q. And throughout what territory do you op- 
erate? A. Portland, Astoria, Vancouver. 

Q. What license do you carry? [82] 

A. Master and pilot, any tonnage. 

Q. And how long have you had that license? 

A. I have had that license about six years. 
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@. And how long have you been licensed as a 
master and pilot? 

A. About thirty-three years, on river steamers. 

Q. And during that time has your experience 1n- 
volved the Willamette and Columbia rivers? 

A. Yes, sir. 

@. Have you operated both ocean-going ships 
and river boats? A. Yes, sir. 

@. To what extent have you had occasion to op- 
erate river boats? 

A. Oh, about—most of my experience has been 
on river boats about thirty-three years. 

Q. Captain, were you on board the Barry K at 
the time of the collision with the Pennsylvanian ? 
Yes, sir. 

What was your position on the ship? 
Master. 

How long had you held that position ? 

On the Barry K? 

On the Barry K. 

I don’t just remember. I think a couple of 
months; something like that. 

Q. Prior to that time where had you been? 

A. On the steamer Claire. [83] 

Q. Were you the Master of the Claire? 

A. Yes, sir. 

Q. How did you happen to make the change 
from the Claire to the Barry K? 

A. The Claire was tied up for repairs. 

@. And how did it happen that you were trans- 
ferred over to the Barry K? 


rPOPOPO > 
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A. How did I happen that I was tranferred? 
Q@. Yes. How did you happen to take over the 
Barry K? 
A. Well, I was the oldest man in point of serv- 
ice, I suppose. J didn’t question them on that. 
@. And when you took over the work of Mas- 
ter of the Barry K, who had been the pilot on her 
before? I mean the Master. 


A. Who had been the Master? 

Q. Yes. A. Reed, I believe. 

Q@. And that is the gentleman who just testified ? 
Bee eS, sir. 

Q. 


And then when you became the Master, what 
was the position occupied by etic Reed ? 

A. Pilot. 

@. Were you on duty at the time that the colli- 
sion occurred—— Ao Noy sit: 

Q. between the Barry K—you were not. Bo 
you recall the lights having been lighted on the 
Barry Kk and her barges? [84] 

A. Yes, they were all lighted when I was on 
watch, when J went on watch. 

Q. When did you go off watch? 

A. About 12:15. 

Q. Will you state to the Court 

A. (Continuing): In the morning on Febru- 
ary |. 

O) 12:15? AS Yes: 

Q. And where was the Barry K at that time? 

A. The Barry K was just below the railroad 
bridge at Vancouver. 
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Q. Headed which direction? 

A. Coming into Portland, downstream. 

Q. Now, tell the Court what lights there were on 
the barges at that time. 

A. Well, we had two barges in tow, number 22 
and 24. There was a white light on the starboard 
corner, aft, and a white hght forward on 22, and 
a white hght forward on the port side of 24, and 
on the forward, on the aft end a white light; four 
lights on the barges. 

@. State whether or not those ights conformed 
to the practice which has existed in previous years. 

A. The same lights used in all my experience 
of towing. 

Q. And that is how many years last past? 

A. Oh, my towing experience is probably fifteen 
years. 

Q. What lights were there on the Barry K? [85] 

A. The lghts over the pilot house, their run- 
ning lights; two lights over the pilot house, white 
lights. 

Q. What was their purpose? 

A. Range, to show her tow. 

Q. What other hghts? 

A. ‘There were two white lights for barge tow. 

Q. Then what other lights in addition to those 
two white hghts? 

A. The running lights; a green light on the star- 
board side, a red hght on the port side. 

Q. Referring again to the barge lights, through- 
out what are of the horizon did those lights shine? 
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A. The barge lhghts? 

Q. Yes. 

A. Well, they were on the—on the—just as to 
how far, how much of an are they would show, they 
could be seen from each quarter. 

Each quarter ? 

And straight ahead. 

Each quarter and straight ahead? 

Yes, sir. 

And the hghts above the pilot house, through- 
out what are of the horizon were they? 

A. Visible all around the horizon. 

Q. What distance could the ights on the barges 
be seen that particular night, would you say? [86] 

A. Oh, at least two miles. 

Q. What was the nature 

A. (Continuing): Probably more than two 
miles that night. It was a clear atmosphere that 
night. 

@. Was it dark? 

A. A dark night, clear atmosphere. 

Q. At the time that you went off watch, do T 
understand that the lights were all hghted and in 
the condition that you have just now described to 
the Court? A. Yes, sir. 

Q. Where was your room on the Barry K? 

A. Underneath the pilot house, directly under- 
neath. 

Q. And did you go to bed as soon as you went off 
watch? A. Yes, sir. 


OPoOope 
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Q. At the time that you went to bed, did you no- 
tice what way the wind was blowing ? 

A. Well, there was a little wind out of the east 
or southeast. 

@. Do you know how many miles per hour it was 
blowing ? 

A. Oh, I would say twelve or fifteen. 

@. Now, did you go to sleep, do you remember ? 

A. J was—yes, sir; I was asleep. 

@. What do you next remember after you went 
to sleep following going to bed? 


A. Well, I heard two blasts of the whistle. 

Q. Two blasts of what whistle? [87] 

A. Of the Barry K’s whistle. 

©. What did that mean to you? 

A. It meant a starboard passing. 

Q. ‘Was there anything surprising to you about 
hearing that whistle? A Nowe 

@. Did you at that time look out at all to see 
where the Barry K was? A. No, sir. 


@. Was your room, by the way, on the port or 
starboard side? 
A. It takes up the width of the cabin on the 


port. 
Q. The entire width? A; ~- Yesy sin: 
Q. Now, did you hear any answering whistle to 


these starboard passing whistles? 

A. No, sir. 

Q. Did you hear any more whistles following 
these two blasts that you have just indicated? 
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A. I heard the Barry K blow four short blasts. 

@. And was there any answer to that? 

A. I didn’t hear any answer. 

Q. When vou heard the four short blasts what 
did that indicate to you? 

An alarm whistle. 

Did you do anything then? 

Got out of bed. [88] 

Got out of bed. And where did you go? 
Well, I put out on the main deck. 

And what did you see? 

Well, there was a collision just before I 
reached—that was the deck, before I got out for- 
ward. 

Q. When vou got out there did you see the boat 
with which the Barry K had collided? 

A. Yes, sir. 

@. Where was that boat? 

A. She was off the starboard of us a little. 

Q. What was the position of the Barry K at the 
time that you saw her? 

A. Well, it was dark—I was a little bit con- 
fused, a person coming right out—I would say she 
was headed toward the east shore. 

Q. The Barry K was headed toward the east 
shore ? 

A. ‘Toward the east shore; yes, sir. 

Q. What was the position of the Pennsylvanian? 

A. She was laying quartering toward the east 


POPOPOD 


Shore, or almost straight across the river. 
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Q. Following the time that you heard these 
two blasts, as you have testified, did you notice 
any change in the speed of the Barry Kk? 

A. No, I didn’t. 

The Court: Did I understand you to say in your 
opening [S89] statement that the pilot summoned 
the Captain, summoned the Master? 

Mr. Young: Yes, he did a little later. Yes, 
your Honor, though I also stated, as the Captain 
has testified, the Captain, here, knew about there 
being a question of danger before he actually re- 
ceived the summons. I haven’t got to the sum- 
mons yet. 

The Court: He is on the scene, now, though. 

Mr. Young: Yes. He had just testified that he 
heard the—— 

The Court: But he was summoned, too. 

Mr. Young: You heard the four danger blasts, 
but I haven’t asked him this question about receiv- 
ing the actual summons. I will ask you that now, 
Captain. 

Q. Did you receive an actual summons to come 
out on the deck? 

A. No, I just met the man to call me as I was 
on my way. 

You met the man? A. Yes. 
And who was the man? 

The night watchman. 

What was his name? A. Kelly. 
Kelly? A, Mes: 


SOP OO 
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Q. And where was he when you met him? 

A. Right at the door. [90] 

@. As you were going out? 

A. As I was going out. 

@. And what was Kelly doing at that time? 

A. He had just come down from the pilot house. 

Q. And did he at that time say anything to you 
about there being any danger? 

A. Well, he knew that I knew there was danger. 
After he called me he was making his way on back 
to call other members of the crew, he told me. 

Q. Now, when was that with reference to the 
time the collision occurred ? 

A. ‘That was very shortly after or about the 
time the collision occurred. 

Q. About the time of the collision? 

A. About the time. 

The Court: Did Captain Reed send him to call 
the Master and the crew? 

Mr. Young: Pardon? 

The Court: Did Captain Reed send Kelly to 
call the Master and the crew? 

Mr. Young: Yes, your Honor. 

The Court: You had better have him develop 
that on the stand. 

Mr. Young: I can recall Captain Reed for that, 
your Honor. Yes. 

Q. Well, now, at about the time of the collision, 
Kelly, as I understand, was talking to you. Is that 
correct? [91] A. Yes, sir. 


170 American-Hawaiian Steamship Co. 


(Testimony of E. P. Williams.) 

Q. Now, do you know whether the Barry K at 
that time had come to 
still ? 

A. Well, as to that I couldn’t say. 

Q. And did you observe the position of the 
barges which had been attached to the Barry K 
when you came out on deck? 

A. We was clear of the barges. 

Q. Where were they? 

A. ‘They were—they was on,—oh, they was not 
so far up on the port side of us, just a short dis- 
tance away. 

Q. Could you at that time notice whether the 
lights on the barges were lighted ? 

A. I didn’t particularly notice that. They pos- 
sibly was turned more. 

Q. To what did you first direct your attention 
upon going out on deck? 

A. Damage to the hull. I first spoke to the 
pilot. 

Q. You first spoke to the pilot? 


was moving or standing 


A. Yes, sir. 
Q. That is Captain Reed? A. Yes, sir. 
Q. And when you refer to damage to the hull, 


damage to what hull? 

A. Damage to the Barry K. 

Q. And then what did you do? 

A. On my way down to examine the hull it 
members of the crew. [92] 

Q. And you went down into the engine room 
or into the lower part of the boat? 
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A. Went into the forward hold, first. 

Q. And how long did you remain there follow- 
ing the accident ? 

A. Oh, possibly fifteen minutes, ten or fifteen 
minutes. 

Q. Where did the Barry K go following the 
accident ? 

A. Across the river on the west side. 

Q. Where did she tie up, do you remember? 

A. She tied up at a dolphin just shortly below 
the—between the Lower Post Office Hight and the 
range light. 

Q. Can you identify the place where the colhi- 
sion, itself, occurred ? 

A. Well, not so close, because I was in bed. 

Q. Approximately where? 

A. Well, it was almost abreast on the opposite 
side of the river from the Lower Post Office Range. 

Q. Did you see these barges subsequent to this 
time, after your boat tied up? 

A. Yes, I could—well, I could see the lights on 
the barges way down the river; yes. 

Q. And did you have a close-up view of those 
barges at any later time? 

A. At Terminal 4, after they were towed up. 

Q. How were they towed up? 

A. Towed up by the tug Cruiser. 

Q. Now, at Terminal No. 4, what lights did you 
observe on the [93] barges of the Barry K at that 
time ? 
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A. I saw the lights on all corners except the 
outside corner of 22, which was submerged. 

Q. Submerged ? 

A. Yes, sir; the lower end, downstream end, 
was submerged. 

Q. The downstream, would that be the rear or 
stern? 

A. The same way. It was made fast to the tow. 
That is when we was hit by the ship. 

Q. I mean that was the part of the barge that 
was next to the bow of the Barry K? 


A. Yes, six. 
@. Had there been a light on that end of the 
barge even before the accident? A. Yes, sir. 


Q. On which number was this again ? 

IN, 24 

Q. I am not clear that I understand your an- 
swer. Prior to the accident what lghts were there 
on Barge No. 22? 

A. There was a light on the forward end from 
us, away from us, and on the starboard side and on 
the starboard side aft. 

Q. And on the starboard side aft? 


A. Yes, sir. 
@. And it was the starboard side aft light that 
was submerged ? A. Yes, sir. 


Q. I see. How high were these lights on the 
barges above the [94] deck of the barges, would 


you say? 
A. Ob, about five or six feet, between five and 


six feet. 
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Q. And were they all a uniform height above 
the level of the respective decks? 

we Yes, sir. 

Mr. Young: You may cross examine. 

The Court: Now, call Captain Reed and let’s 
be sure to finish with him on that point. 

(Witness withdrawn.) [95] 


WM. A. REED, 


produced as a witness in behalf of the Libelant, was 
recalled to the stand and testified further as 
follows: 
Direct Examination 
(Continued) 
By Mr. Young: 

Q. Captain Reed, at any time prior to the colli- 
sion did you instruct anyone to call the Master or 
members of the crew? A. Yes, sir. 

Q. Who? A. Mr. Kelly. 

Q. And who was Mr. Kelly? 

A. The watchman. 

Q. Where had Mr. Kelly been stationed prior 
to the accident ? 

A. He was in the pilot house a short time before 
and he came right back and stood forward at the 
pilot house down to the deck. 

Q. Where was he in the meantime? 

A. Back to see if the deckhands were up to pick 
up that barge at West Linn. 
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Q@. At where? 

A. To see if they were ready to pick up the 
barge to West Oregon. 

Q. West Oregon, yes. Now, did Mr. Kelly come 
back out forward before the accident occurred ? 

A. Yes, sir. 

@. And at what point of time before the colli- 
sion was it that you called upon him to call the 
crew and Master? [96] 

A. Well, shortly after I blew the last starboard 
passing whistle. 

Q. And what instructions did you give him? 

A. I told him to eall the crew. 

Q. And did you specifically mention the 
Master ? 

A. Well, I can’t say. I told him to eall the 
whole crew, call everybody. 

The Court: Q. What else did you tell him? 
What reason did you give for it? 

A. I told him we was going to hit. 

Q. How soon after you had given this instruc- 
tion to Mr. Kelly did the collision occur? 

A. That is pretty hard to estimate. We was 
pretty close there and thinking about lots of things 
and it wasn’t so very long. 

The Court: What is the order of those whistles? 
I have dropped out one of the three starboard 
whistles, Mr. Young and Mr. Wood. I have here 
on the Barry ‘“‘K”’ first two blasts followed by one 
by the Pennsylvanian. Then give me the sequence, 


will you? 
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Mr. Young: ‘The first whistles were from the 
Barry ‘‘K’’, with two whistles. 

The Court: Followed by one? 

Mr. Young: Followed by one from the Penn- 
sylvanian, followed by four blasts from the Barry 
“K”’; no answer from the Pennsylvanian, followed 
by two blasts from the Barry ‘‘K’’; no answer from 
the Pennsylvanian; next four blasts from the Barry 
““K’’; no answer from the Pennsylvanian; next two 
blasts from the Barry ‘‘K’’, [97] followed by three 
blasts from the Pennsylvanian, followed by three 
blasts from the Barry ‘‘K’’. 

That is all. 

The Court: Mr. Wood? 


Cross Examination 
By My. Wood: 

Q. Then it was immediately after your third two 
blasts that you dispatched Kelly to call the crew, 
because you thought there was going to be a colli- 
sion ? A. Yes, sir. 

The Court: @. You knew there was going to 
be one? A. Yes, sir. 

Mr. Wood: Q. And how far were the ships 
apart then? I think you said a thousand feet, 
but I —— 

A. No, about 500 to a thousand. 

Q. Five hundred to a thousand ? 

A. Yes, sir. 

Q. And you called Kelly a watchman. What 
were his duties ? 
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A. He is a lookout, but technically everybody 
ealls him a watchman. 

Q. And when did he leave the pilot house to go 
and tell the crew to get ready with the lines to 
pick up the barge? JI don’t mean by the hour of 
the clock, but was it before you saw the Pennsyl- 
vanian or afterwards ? 

A. It was after we saw the Pennsylvanian. [98] 

Q. After the exchange of first signals? 

A. No. Just before I blew our first signal or 
right close to it. 

Q. Kelly left his position ? A. Yes. 

Q@. And went aft to see about getting the lnes 
ready to pick up this barge? A. Yes, sir. 

The Court: Q. Went aft to see if the crew was 
ready ? A. ‘To see if the crew 

Mr. Wood: ‘To see if the crew was ready to pick 
up this barge. 

The Court: Q. Had some of the crew been 
sleeping ? AR tee: 

Q. All of them? 

A. No, just the deckhands. 

Q. You went to call them for West Oregon? 

A. West Oregon. 

Mr. Wood: Q. And when did he return to the 
pilot house? 

A. He never came back to the pilot house; he 
came back immediately forward of the pilot house 
right on deck. 

Q. Just in front of you? 
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me Just in front of me. 

Q. What deck do you call that? 

A. I would eall it the cabin deck. 

Q. That was the uppermost deck of the ship? 

A. Yes, that he could get onto. About ten feet 
directly— [99] no, right down to measurements, he 
would be seven feet below me and directly in front. 

Q. And when did he return to that place. 

A. Immediately he went aft and came right 
back forward. 

Q. Do you know how long he was gone? 

A. He wasn’t half a minute. 

Q. And you were in the pilot house then alone 
except for the time Kelly was with you? 


a 


A. Yes, sir. 

Q. And you regard him as your lookout? 

A. Yes, sir. 

Q. You had no lookout on the barges? 

A. No, sir. 

Q. Nor forward ? ALON oO, sir: 

Q. In other words, you alone with the assistance 


of Kelly were navigating the boat? 
A. Yes. 
Mr. Wood: That is all, your Honor. 


Redirect Examination 
By Mr. Wood: 
Q. Did you ever carry a lookout on the forward 
end of the barge under those circumstances? 
A. Not in clear weather. The lookout would be 
in or near the pilot house when navigating after 
night. [100] 
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Q. Irom where you were in the pilot house, 
could you see over the top of those barges clearly ? 

A. Yes, sir. 

Q. At the time that you called Kelly and di- 
rected him to call everybody, all hands, when was 
that with reference to the time you stopped the 
engines of the Barry ‘‘K’’? 

A. That was just about the time I stopped the 
engines. 

Q. That is all. 

A. I did—may I say something? 

The Court: Yes. 

A. (Continuing) I didn’t have to call Kelly; I 
just called to him. He was directly in front of me 
about seven feet where I wouldn’t even have to 
holler; just an ordinary conversation, he would 
hear it. 

Mr. Young: That is all. 

Mr. Wood: That is all. 

(Witness excused.) [101] 


———_—_s 


E. P. WILLIAMS, 


resumed the stand as a witness in behalf of the 
Libelant and further testified as follows: 

Mr. Wood: You had finished with Captain 
Williams? 

Mr. Young: I think I would ask one further 
question, your Honor. 
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Direct Examination 
(Continued ) 
By Mr. Young: 

Q. Captain Williams, in your experience in 
travelling back and forth and past Post Office Bar, 
what is your judgment as to whether it is safe or 
practicable for a river ship to proceed upstream 
on the west side of the channel ? 

A. I think it is much more safer to pass on the 
east side of the channel. 

Mr. Wood: ‘That is not an answer to the ques- 
tion. I move to strike it. 

A. How did you put that? 

(The last question was read by the reporter.) 

A. Not safe. 

Mr. Young: Q. And in actual fact what has 
been the practice of river boats with respect to the 
use of the east side of the channel in going up and 
down ? 

A. Use the east side altogether, both ways. 

The Court: Wait a minute. Going up, or go- 
ing up and down? A. Up and down. 

The Court: Both? 

Mr. Young: Up and down, both; yes. I might 
say for the Court’s [102] advice, the issue is solely 
with regard to the ship going upstream, but the 
witness’s answer is broader than that. 

The Court: Yes. 

Mr. Young: Q. Then if you had, yourself, been 
in the pilot house on that particular night, which 
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side of that stream would you have piloted the 
Barry K up? 

A. On the east side of the channel. 

Q. And when you found the Barry K on the 
east side of the channel at the time the collision 
occurred, was there anything unusual about it 
being in that position so far as the side of the 
channel is concerned ? 

A. No, sir. That is the regular side to keep. 

Mr. Young: That is ail. 


Cross Examination 
By Mr. Wood: 

Q. Now, Captain Williams, how long did you 
say you had been pilot or Captain of towboats? 
Did you say thirty-three years? 

A. JI said I had a license on river boats for 
about thirty-three years. 

Q. But do you say you are now acting as a 
ship’s pilot? A. Yes, sir. 

Q. How long have you been doing that? 

A. Oh, about four months. 

The Court: You mean one of the Columbia 
River pilots? 

Mr. Wood: That is what I am going to ask him. 

Q. You mean the Columbia River Pilots As- 


sociation? [103] A. Yes» sim, 
Q. For the last four months? 
A. Yesy"sir. 


Q. After this collision, did you remain for a 
time in the employ of the Western Transportation 
Company ? A. Yes, sir. 
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Q. Do you know whether any instructions were 
issued by that company after this collision for its 
tugs and tows to keep to the right? 

A. I never received one. 

Q. Yousay you never received them. You don't 
know whether there were any or not. Is that what 
you mean? 

A. I don’t know. I said I never received any. 

Q. Did you say that these lantern lights on 
those barges were visible through three-quarters 
of an are of the horizon? 

A. It depends on the position. They were on 
the corner of the board. 

Q. I know. That is what I want to find out. 
The only way they could be put on the corner of 
those barges was to hang them on the nail wasn’t it? 

A. A hook. 

Q. And that hook or nail, whatever it was, was 
nailed into the wall of the barges? 

A. Just into the corner. 

Q. Hither on the forward wall or on the side 
wall, one or the other? [104] 

A. Right on the corner, very close to the corner. 

Q. Well. Now, these barges have a little deck 
around the house, all around the house, don’t 
they ? A. There is a guard; yes, sir. 

Q. And the lanterns that you have described 
are hanging on the wall of the house near the 
corner but not precisely at the corner, are they? 

A. Right at the corner. The barges are con- 
structed a little different. 
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Q. You draw it if you don’t like mine. You 
draw it. Show me how those lanterns are placed. 

A. I will have to draw a house on the barge. 

Q. Well, I want you to. 

(The witness drew on a sheet of paper.) 

@. Have you marked the position of the lan- 
terns ? A. Yes. 

Q. There were not four lanterns on any of these 
barges ? 

A. I say that is the position of putting them 
out if you were only towing barges. It depends. 
If you had a barge alongside of you, you would 
use the other two lanterns on the other side of 
the barge. 

Q. Were those lanterns on a bracket extending 
diagonally out from the corner of the barge? 

A. No, they were on a hook close to the corner. 

Q. Diagonally to the corner? [105] 

A. Yes. Right out so the light—you mean 
straight in on the corner? 

Q. Yes. 

A. Usually pretty straight in, close. 

@. So that the lantern could be seen both from 
abaft and forward and the side? A. Yes. 

Q. Is that what you say? A. Yes, sir. 

Q. Now, Captain Williams, you said that this 
two-blast signal from the Barry K, which you 
heard, did not indicate anything peculiar to you? 

A. No sir; it didn’t, 

Q. You were in your cabin at that time, were 
you? A. Yes, sir. 
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Q. Were you asleep? 

A. I had been asleep prior to the hearing of 
the two whistles, yes. 

@. But did the two whistles wake you up? 

A. J imagine they did. 

Q. And you recognized them as two whistles? 

A. Two whistles. 

Q. And they didn’t in any way indicate to you 
the possibility of an accident coming? 

A. Not those two whistles; no, sir. 

Q. You thought that was quite in conformity 
with the Barry K’s [106] custom to pass that way, 
did you? A. That’s right. 

Q. Now, I want to ask you whether you testi- 
fied before the United States Steamboat Inspec- 
tors 

The Court: Did he know where they were? 

Mr. Wood: Q. Did you know where you were? 
Did you know where you were in the channel? 

A. No. 

The Court: Q. On the river. Did you know 
where you were on the river? 

A. -Not close at that time. 

Q. Did you know you were in the Willamette? 

me No, sir. 

Mr. Wood: Q. Where did you think you were? 

A. Well, just as I woke up? 

The Court: @. When you heard those two 
whistles did you know where you were, whether 
you were in the Willamette or not? 
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A. Not exact position. I was in bed. LI didn’t 
know whether we had entered the Willamette or 
not. 

Mr. Wood: @. All right. I will ask you this. 
Let’s assume you did know you were in the Willa- 
mette River and on Post Office Bar. Let’s as- 
sume you knew that. And you had heard those 
two whistles. Would you say that meant nothing 
to you out of the ordinary? 

A. That wouldn’t mean anything to me; no, 
sir. [107] 

Q. Not a thing. Because that would be in ae- 
cordance with the Barry K’s usual practice. Is 
that what you mean? Ay Wes, ‘sir. 

Q. All right. Now, I want to ask vou whether 
you testified hke this before the United States 
Inspectors: ‘‘Question: When was your attention 
first drawn to the possibility of an accident? An- 
swer: Heard the two blasts of the whistle of the 
Barry K.’’ Did you testify like that? 

A. I have no recollection of that. 

Q. Here it is right in the middle of the page. 

A. Not two blasts. That must be a mistake. 
There is a mistake there somewheres. 

@. You deny testifying like that? 

A. I can’t beheve that I would. That is regular 
customary to hear boats passing at different points 
on the river blowing two whistles. 

Mr. Wood: That is all. 
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Redirect Examination 
By Mr. Young: 

Q. I will ask you whether or not at the same 
hearing you were asked these additional questions 
and you gave these additional answers. 

Mr. Wood: Are you impeaching him, now? 

Mr. Young: No. I think 

The Court: Rehabilitating him. 

Mr. Young: Yes. [108] 

The Court: Yes, you are. I just happened 

Mr. Young: If the Court please, I am proceed- 
ing at this time upon this basis: that if counsel 
asks the witness 

The Court: Go ahead. 

Mr. Young: a question with respect to a 
part of his testimony 
The Court: That is all we are interested in. 

Mr. Young: -——HI may ask the balance. 

Q. ‘‘You heard two short blasts? Answer: I 
am not sure but there might have been two short 
blasts ahead of that. First I heard was two short 
blasts of the whistle.’’ Do you recall so testifying? 

A. First I heard—that is the first I heard, was 
two short blasts. 

@. Were you asked this question and did you 
give this answer: ‘‘What did you do? Answer: 
Then I heard alarm whistles shortly after that.”’ 
Did you so testify? A. That’s right. 

@. And next, ‘‘What do you mean by ‘Alarm’ 
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whistles? Answer: Four short blasts.’? Did you 
so testify ? A. Yes, sir. 

Q@. ‘‘What did you do then? Got out of bed.’’ 
Now, Captain, at the time you heard the two blasts 
of the whistle, did you get out of bed then? 

‘A. No, sir 

Q. And why not? [109] 

A. Didn't consider it anything only the regu- 
lar passing whistle on some occasions, pass on either 
side. 

Recross Examination 
By Mr. Wood: 

Q. Now, I am glad that counse) read the rest 
of that to you—— 

The Court: Let’s put all that in, the whole 
record. 

‘My. Wood: Shall I read it to you? 

The Court: Put it in as an exhibit. 

Mr. Young: If the Court please,_— 

The Court: All you are doing now is just read- 
ing it back and forth and putting your own empha- 
sis, aiding on the one hand and making it diffi- 
cult for the witness on the other, as to that tes- 
timony. Put it all in and claim everything you 
want for it and I will read it and consider it as 
part of the case. 

Mr. Young: I want to wnderstand what you 
mean. When you say ‘‘all’’ of the record, you 
mean the testimony of Captain Williams? 

The Court: Well, usually we have all of these 
investigations put in, the whole record. 


us. Western Transm tation Co. 187 


(Testimony of E. P. Williams.) 

Mr. Wood: I am perfectly willing to do that. 

My. Young: I have no objection to the testimony 
of Captain Williams. I object to the entire rec- 
ord. I think it is entirely irrelevant. It would be 
material only im the event there were some specific 
question which had to do with the matter of the im- 
peachment of the witness involved. 

The Court: Your office has often put the whole 
record in [110] these pilot board hearings. 

Mr. Young: I am sure I don’t know what the 
rest of the office has done in that. Mr. Wood has 
often put it in. 

The Court: In this case I want it put in. 

Mr. Young: Let the record show that I object 
to any part of the record being introduced except 
in so far as the testimony of Captain Williams is 
concerned. 

The Court: The record may show thai. 

Mr. Wood: I am very glad to have it in. My 
own copy is marked up with a great many com- 
ments, and I suggest the proper way would be to 
get a clean copy from the Inspectors and put it in. 

The Court: Clean or dirty. Any way so it is a 
proper copy of the proceedings. 

We will adjourn, now, until tomorrow morning 
at 8 o’clock. 

(Witness excused.) 


(Thereupon, at 11:55 o’clock A. M., Court 
was adjourned until tomorrow, Wednesday, 
July 16, 1941, 8 o’clock A. M.) [111] 
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Wednesday, July 16, 1941, at 8 o’clock A. M., pur- 
suant to adjournment, the following further pro- 
ceedings were had: 

Mr. Young: If the Court please, and with your 
Honor’s permission, I should like at this time, just 
for the purpose of the record, to make a statement 
in regard to the admission in evidence yesterday 
of the transcript of the proceedings before the local 
office of the Bureau of Marine Inspection and Navi- 
gation with reference to the collision which is the 
subject matter of this litigation. There was no ob- 
jection on my part to the introduction of that part 
of the transcript which had to do with the tes- 
timony of the witness, Captain Williams, himself. 
The objection, however, went to the entire balance 
of the transcript. By way of supplementing the 
objection then made, I wish to state that I believe 
the transcript to be, as a whole, entirely inadmis- 
sible for the following reasons: that it contains the 
testimony of a number of witnesses who probably 
will not even be present at this particular trial, and, 
as to them, their testimony in the prior proceeding 
would be entirely hearsay. Moreover, the testimony 
before the Investigation Board was all an ex parte 
matter in which there was no opportunity for cross 
examination of the witnesses on behalf of the SS. 
Pennsylvanian and being ex parte would be entirely 
improper at this time. Furthermore, 

The Court: What is the statement you just 
made? 

Mr. Young: The testimony taken before the In- 
vestigation Board [112] was in the nature of ex 


us. Western Transpertation Co. 189 


parte testimony for the reason that under the rules 
of the Board there is no opportunity allowed for 
cross examination of the witnesses by counsel for 
the opposing side. 

The Court: Didn’t you e¢all the word ‘‘ Pennsy!- 
vanian’’? 

Mr. Young: Yes. I am referring, now, particu- 
larly to the witnesses on behalf of the Pennsyl- 
vanian, because they are included in this transcript 
to which I am now directing my objection, and in 
so far as the matter is ex parte in effect it is quite 
clear that that testimony would not be proper to be 
presented in this court room in the form of a tran- 
seript. 

The Court: You object to the findings of the 
Board being put in? 

Mr. Young: Yes, your Honor, on the ground 
they would be entirely irrelevant so far as this pro- 
ceeding is concerned. I think the transcript, itself, 
as I recall, does not contain any findings, but in the 
event that question should arise, it would be my po- 
sition that that would be entirely irrelevant, incom- 
petent, and immaterial so far as this proceeding is 
concerend, but moreover the transcript contains 
much material which is not testimony at all, but 
rather colloquy between counsel and the inspector, 
all of which is entirely irrelevant so far as this 
proceeding is concerned; that, finally, the only pos- 
sible basis uopn which testimony at the previous 
proceeding could be used here would be for the 
purpose of impeaching a witness upon the stand. 
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However, to use the testimony for that purpose it 
is necessary that the specific questions be called to 
the attention of the witness in [113] this proceeding 
toward the end that his answers, should there be any 
inconsistency, might be the subject matter of ex- 
planation by the witness at this time. I state that 
toward the end that our position with reference 
to that transcript may be clarified in your Honor’s 
mind and for the purpose of your record. 

Mr. Wood: Yesterday after vour Honor re- 
quested that vou would lke to have the complete 
copy of the transcript before the Inspectors in 
the record, here, I went to the Inspectors’ office and 
got a complete, clean copy, and have it here and 
was going to hand it to vour Honor this morning 
in compliance with vour Honor’s request. 

Now, Mr. Young really 1s not quite accurate in 
saying that this testimony is ex parte and that there 
Was no opportunity for cross examination. The 
procedure at the Inspectors’, as perhaps your Honor 
knows already, is that, first, they have an investi- 
gation. If that investigation seems to warrant pre- 
ferring charges against any officer, then they have 
a second trial of that officer. Now, in this case ther 
had the investigation. Now, the practice of the 
investigation is that interested parties are present, 
and after the examination of the witnesses by the 
Inspectors the interested parties are given the op- 
portunity to cross examine the witnesses, to ask 
questions, not directly but through the Inspectors. 
That is, in this case the Inspectors would turn to 
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M1. Young and say, ‘‘Do you have any questions 
to ask?” and Mr. Young would write his question 
out on a piece of paper and [114] hand it to the 
Inspectors, and the Inspectors would then ask the 
witness. The same thing was done with me. Now, 
as an instance of that, on page 22 of this tran- 
script the Inspector said: ‘‘If there are any ques- 
tions parties at interest would like to ask, they 
may do so through the Chairman of the Board. A 
Mr. Young, attorney for Western Transportation 
Company, wishes to suggest a question. (Writes 
question and submits to Chairman who refers same 
to Inspector Joachims.) Inspector Joachims: Re- 
quested question allowed.’’ Then he asks it. ‘‘Was 
the Barry K in motion when the collision oc- 
curred ?”’ 

‘“A. He appeared to be. 

“*@. What was the speed of the Barry K at 
the time of the impact? 

‘“A. I could not assume that. 

**Q. Is it not the practice for river boats at 
the point where the collision occurred, to pro- 
ceed along the east side of the river, giving 
ocean ships the right of way in the main chan- 
nel? 

‘‘Hirskine Wood: Attorney for American 
Hawaiian Steamship Company. I object to 
that question, because no practice can go over 
the pilot rules. The rules are plain on that.”’ 


And Mr. Young and myself argued that point 
The Court: Well, since the practice question 
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which is being raised is a somewhat serious one, I 
will rule finally at the end of the trial on this, but 
I think we ought to standardize the practice. We 
have had this question up many times, and [ don’t 
see any reason now to depart from the established 
practice, and if vou are not fully informed of what 
the practice has been, [115] My. Young, you might 
look into it further, and then, when vou are fully 
prepared on it, I will hear you on it. Mr. Wood’s 
office has urged on me more than once that there 
are definite precedents in admiralty, that the find- 
ings of the Board may come in, as I recall, in the 
nature of expert opinion testimony, something along 
that line. Your son cited to me an admiralty de- 
cision by one of the Portland admiralty courts in 
New York v. Elliott, two or three years ago. 

Mr. Wood: I don’t remember the case. 

The Court: We had these findings in on the 
death case down by the bridge. That school boy was 
in the launch. We had them in just the other day 
in a case that Mr. Dezendorf tried. Those two 
come to mind, but there are others, I know. It 
nearly always follows that after the findings come 
in one party or the other thinks that the whole 
record should come in. That is the sequence usu- 
ally. 

Mr. Young: Yes. If the Court please, after your 
Honor had mentioned that other members of our 
firm had appeared in cases before your Honor where 
this same matter had come up and the transcript 
had gone in, I made some check, myself, and the 


vs. Western Transportation Co. 193 


only cases I could learn about, the transcript went 
in by consent by both parties. In other words, there 
was no objection raised to the propriety of the docu- 
ments being admitted in evidence. Obviously, if 
counsel for both sides consent to it, the point that 
I am now urging is not right. I have taken the po- 
sition [116] that the matter is improper in the 
form 

The Court: For the present I will remain en- 
tirely uncontaminated and won’t ask for it or read 
it, and at the end of this case will go to the bottom 
of it and attempt to settle it as a permanent rule 
of practice in these cases. 

Mr. Wood: I think at this time I should offer 
the Pilot Rules in evidence. The Court, I know, 
will want them, and there has always been some 
question whether they ought to be in evidence or 
whether the Court takes judicial knowledge of them, 
and the simple thing is to offer them. 

My. Young: I had assumed that they were part 
of the law and were before the Court, but I, of 
course, have no objection to their being introduced 
if counsel wishes. 

The Court: They may be admitted. 

(The copy of ‘‘ Pilot Rules,’’ so offered, was 
received in evidence and marked Respondent’s 
Exhibit 9.) 
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N. W. STAYTON, 
produced as a witness in behalf of the Libelant, be- 
ing first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Captain Stayton, where do you live? 
Portland. 
And how long have you lived here? [117] 
Oh, about forty-seven or forty-eight years. 
And what is your occupation ? 
Columbia River pilot. 


OPOoPore 


. How long have you been a Columbia River 
pilot? A. Twenty years. 

Q. How long have you had experience in the 
handling of boats on the Willamette and Colum- 
bia rivers? A. I didn’t get you. 

@. How long have you had experience in any 
capacity in the handling of boats on the Willa- 
mette and Columbia rivers? 

A. About forty years. 

Q. Inthe beginning, what was the nature of your 
work on the river? 

Well, I began as a deck hand and—— 
On river boats? A. On river boats. 
And how long were vou a deck hand? 
About four years. 

And then what were you after that? 

A mate. 

And is this still on river boats? 

Yes, sir. 

How long were you a mate? 


O-OProOPod > 
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A. About two years. 

Q. Then what next? 

A. Master and pilot. [118] 

Q. And have you been a Master and pilot since 
the time that you have just indicated ? 

A. I have. 

Q. Now, what licenses do you hold? 

A. For the Columbia River and its tributaries. 

@. And as I understand, you have had experi- 
ence in the operation both of river boats upon the 
Willamette and Columbia rivers and also of ocean- 
going ships? A. I have. 

Q. Since you have been a Columbia River pilot, 
has your work been primarily that of operating 
ocean-going ships? A. JI have. 

Q. In connection with your work, have you had 
occasion to be familiar with what is known as Post 
Office Bar in the Willamette River near its conflu- 
ence with the Columbia? A. Yes. 

Q. At how frequent intervals have you had oc- 
casion to go past Post Office Bar in your forty 
years or so of experience? 

A. Well, since I have been piloting I would 
say from one to six times a week. 

Q. That is in both directions on the river? 

A. Either up or down. 

Q. Captain, in the piloting of an ocean-going 
vessel, what is the width of the channel with which 
you are concerned ? 

A. Well, we are concerned with the deep water 
channel. [119] 
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@. And how many feet is that? 

A. Thirty-five feet. 

Q. Are you concerned with what has been re- 
ferred to in this case as the thirty-foot channel? 

A. I didn’t understand. 

Q. Are you concerned at all with what has been 
referred to here as the thirty-foot channel ? 

A. Oh, yes. We want to know where all of the 
water is. 

Q. However, in the piloting of an ocean-going 
ship, what is the practice with regard to whether 
you confine the movements of the ship to the 35- 
foot channel? 

A. We try to stay within the 35-foot contours, if 
it is possible. 

Q. In the vicinity of Post Office Bar, do you 
know what the width of the channel there is? I am 
referring now to the 35-foot depth. 

A. 35-foot depth, right at that Post Office Bar 
front flashing light, 700 feet, 35-foot depth. 

Q. And how does the width of the 35-foot chan- 
nel vary up and down stream from Post Office Bar? 

A. Well, it begins on the upper end of Post 
Office Bar at the West Oregon mill. It is the full 
width of the river, there, and then it tapers down 
to 700 feet at the lower end—at the range and then 
from that on down why it continues out to about 
600 feet out at the mouth of the river. 

Q. Captain Stayton, do you know where the city 
limits of Portland [120] are with reference to the 
Willamette River and Post Office Bar? 
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eel think I co. 

Q. Approximately where are they? 

A. Ona line just below the Terminal No. 4, and 
crosses the river there and comes in between the 
Associated Oil dock and the West Oregon mill. 

Q. And how far would that be from Post Office 
bar, approximately ? 

A. Well, it is more than three-quarters of. a 
mile above the upper end of Post Office Bar. 

Q. In the piloting of ocean-going ships down- 
stream from the city limits of Portland and on 
down past Post Office Bar, what is the customary 
speed of ocean-going ships at that point? 

A. Well, there is no speed limit after you leave 
—that I know of, after you leave the city limits. 

Q. What is the customary speed of ocean-going 
ships in going downstream ? 

A. Well, it depends a great deal upon the size 
and draft and how a ship handles and all of that. 
We—all the way from a slow speed to a full speed. 

Q. Within what limits would that vary in miles 
per hour? 

A. Well, about five or six miles an hour up to 
eleven or twelve. 

Q. From your experience in the handling both 
of river boats and of ocean-going ships, what can 
you say as to whether it is safe or practicable for 
river boats to proceed either up or down stream 
on the west side of the channe] in the vicinity of 
Post Office Bar? [121] 


198 American-Hawanan Steamship Co. 


(Testimony of N. W. Stayton.) 

A. I would say it is a very ticklish place for 
thein to get into that bend, there. 

@. What would you say as to whether it is 
either safe or practicable for the river boats to use 
the west side of the river at that point? 

A. I would say it was not safe or practicable, 
either one, because the channel hangs pretty close 
—closer to that side than it does to the east side. 

Q. How does the depth vary from the west to 
the east side at that point? 

A. Well, on the west side there is a dike extends 
along down Sauvie Island from Post Office Range 
east on down below Post Office Lower light, and it 
makes out from a shoal from that side, from the 
shore side out about 200 feet until it comes out to 
the main ship channel. 

Q. And then what is the depth of the water 
as you proceed on over to the east bank? 

A. Well, then when you leave the—after you get 
into the ship channel you cross the ship channel, 
then it begins to taper up on the other side and 
there is about 400 feet from the ship—the main 
ship echannel—up to the shore line there where it 
tapers up, shoals up. 

Q. Can river boats with safety to themselves use 
that side of the river which is close to the east 
bank? 

A. Much easier than they can the west side. 

Q. And why? [122] 

A. Well, they are out of the way of traffic. ’Most 
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all traffic comes down—coming down there swings 
into that bend and they have 
bend sometimes further than they figure they do 
unless they can make a short, quick and short turn, 
there, and it has always been customary to follow 
that bend around for deep water vessels, because in 
the earlier days why the channel was entirely 
around that side and we only had about 250 foot 
of a channel and then it has been widened. As it 
widened out why they have taken a little off of the 
east side of the channel and taken off until they 
have got it out to 600 feet now below the ranges. 

Q. What has been the custom with respect to 
the side of the river which the river boats use in 
proceeding up and down Post Office Bar ? 

A. Ever since my beginning on the river, boats 
have always followed around on the east bank of 
the river, east side of Post Office Bar. 

@. That is, the river boats have always done 
that ? 

A. The river boats have always followed 
around that way with a tow. In the earlier days 
we used to tow over quite a bit further than that and 
up over in through a hole that was in a dike, but 
it has been filled in now with dredger dumps so 
they still follow the same 

Q. Now, you say that that custom has existed 
during all of your time. That is the past forty 
years, you mean? 

A. It has with probably just one or two excep- 
tions. Somebody would [123] get over on the other 
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side and generally they get into trouble if they hap- 
pen to meet a vessel coming down if they are com- 
ing up. 

Q. Now, you mentioned that there is a dike on 
the west side of the river. To what extent would 
that dike present a hazard to river boats which, 
let us say, might be travelling up the west side 
of the stream at that point? 

A. Well, at certain stages of the water, that dike 
is built of piling, rock, and such like, and there 
is no tall piling or dolphins or anything to mark 
the outline of that dike, and there is one spur in 
particular that projects out there and if a river 
boat was following that side and trying to keep 
out of the way of ocean traffic they generally get 
into that dike too close, especially 1f they have—are 
towing barges or something that has quite a bit of 
wind resistance and the wind is blowing from the 
east, it would carry them into that dike. 

Q. Captain, assume the case of a river stern-wheel 
tugboat which is proceeding upstream with two 
barges, one on the nose and the other one on the 
port side forward, the over-all length from the stern 
wheel to the forward end of the leading barge be- 
ing about 325 feet. In your judgment what dis- 
tance would the pilot of that tug have to stay off 
this dike as a matter of safety? 

A. Well, he would stay off at about the edge of 
the main ship channel. It would be about 200 feet. 

Ma. Moung Yes. 
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(The last question and answer were read by 
the reporter.) [124] 


Mr. Young: Q. In referring to the main ship 
channel, what depth of channel are you referring 
to? A. 35-foot. 

The Court: Well, now, do we understand the 
answer ? 

Mr. Wood: Yes, I thought the main ship chan- 
nel as shown by the chart there extended right up 
to the dike. In fact, I thought the witnesses so 
testified. 

Mr. Young: Counsel will argue the case in due 
course, I assume. 

The Court: I think this ought to be made clear, 
at least cleared up for me. This is the kind of 
question that goes clear through the case aud no- 
body agrees on the answer. 

My. Young: I thought the answer was clear. 

The Court: What do you claim the answer 
means ? 

Mr. Young: The answer means that the ship 
which is proceeding—the river boat proceeding up- 
stream, if it is travelling on the west side of the 
stream, must travel approximately 200 feet out in 
the water from this dike in order to provide safety 
factors to itself. 

The Court: Q. Is that what you mean by the 
answer, Captain ? A. Yes. 

Q. You must stay 200 feet easterly of the dike? 

A. He must stay clear about 200 feet to give 
him a chance to make a swing. 
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Q. To make it just as simple as possible, he 
must never get closer to the dike than 200 feet. Is 
that what you mean? [125] 

A. That is what I consider safe; yes, sir. 

Mr. Young: Q. Now, Captain, in the case of a 
river boat which is proceeding upstream on the 
right-hand side of this channel at this point, where 
would it be with reference to the curve of the river; 
that is, would it be on the outside of the curve? 

No, 
Going upstream ? 

It would be out, outside of the curve, yes. 
And what is the effect on a river boat 
Pardon me. I didn’t just get that just right. 
He would be on the short side of the curve, you 
might say. 

Q. He is coming up on the west side, now? 

A. Coming up on the west side 

Q. Let us assume he is coming up on the west 
side. Is that on the outside of the curve? 

A. That is the outside of the curve. 

Q. What is the tendency of a river boat in mak- 
ing a turn on the outside of the curve with refer- 
ence to side-slipping ? 

A. Well, a steamer coming down, there, he 
comes down and naturally his stern swipes around 
and throws his swell in towards the eurve, and it 
would throw it towards the stern-wheel boat, or the 
up-river boat. 

Q. What effect would that have on the up-river 
boat ? 
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A. Well, if he had barges or such like as that 
he would get more of a swell and more of a dis- 
turbance in there than he would on the [126] other 
side where the stern was throwing away from him. 

Q. Is this swell to which you refer what has 
been mentioned here as a displacement swell? 

A. Both a displacement swell and a kick-water 
swell. There is very little kick-water swell. It is 
mostly a current in an ocean-going vessel. 

Q. To what extent does the amount of this dis- 
placement swell of the ocean-going ship depend 
upon the speed of the ship? 

A. It depends upon the speed, size, draft. 

Q. The draft, also? A. The draft, also. 

Q. And as the speed of the ship and the draft 
inerease, what effect does that have upon the dis- 
placement as well? 

A. It generally makes more of a swell. 

Q. Now, Captain, in your judgment, if a river 
boat with the tow, as I have indicated, were pro- 
ceeding up the west side of the channel opposite 
Post Office Bar and an ocean ship were going down 
in the channel, how far would you say the river 
boats would have to stay away from the ocean- 
going ship for factors of safety? 

A. Well, they would stay away—there is plenty 
of clearance in there all right, if the river boat—or 
the ocean-going vessel was in the channel, in the 
center of the channel. 

Q. What is your answer to the question as to 
how far apart they should stay for safety? 
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A. Well, fifty feet is safe. Just a miss is safe, 
all right. [127] Lots of times we just miss one. 

Q. Well, is it a good idea to be running close 
enough that you just miss one? 

A. It is not a good idea. 

Q. To what extent does the answer to your 
question depend upon the length of the ocean-going 
ship? 

A. Well, if an ocean-going vessel is coming 
down there and the vessel would be around 400 feet 
in length, I should say that the vessel should be 
at least a hundred feet away from the tow, anyhow, 
or a vessel that was in the bend. 

Q. Now, what effect does an easterly wind at 
that point have upon the operation of river boats 
with tows if they are staying over on the west side 
of the river? . 

A. It has a great deal of effect. That is the 
greatest menace to a river boat towing along the 
Swan Island side or the west side of the channel. 

Q. Will you explain your answer now? 

Mr. Wood: Q. The Swan Island side, did you 
say? 

A. Yes, the Swan Island—the west side of the 
channel. Or not Swan Island. Sauvie’s Island, I 
should say. Pardon me. 

Mr. Young: Q. Pardon me. I think there 1s 
no controversy. The river bank on the west side 
of the river opposite Post Office Bar is Sauvie’s 
Island. Yes. Go ahead, Captain. 
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A. Well, an east wind strikes right across there, 
and if a boat is towing barges with a high deck- 
house or a high fence house on [128] it, such as 
these sawdust barges are accustomed to have, that 
wind has quite a bit of resistance on this barge, 
and they are flat on the bottom and they slide to a 
great extent, and a boat coming up there is almost 
got to come kind of quartering to the wind and in 
the stream at the same time to hold her head wp to 
this wind, if she doesn’t have enough headway to 
withstand that resistance or slip that they would 
have from the wind. 

Q. Would a wind of, say, an easterly breeze, of, 
say, ten to fifteen miles an hour have that effect ? 

A. Yes, a ten-mile breeze would have quite an 
effect on a light barge with a high house. 

Q. The evidence in this case 

Mr. Wood: Excuse me a second. I should lke 
to interrupt, with everybody’s permission. I should 
like to know if the witness understands these barges 
were loaded. They weren’t lhght. 

Mr. Young: If the Court please, I think opposing 
counsel] will have proper opportunity for cross ex- 
amination. 

Mr. Wood: It was for clarity that I suggested 
that. 

Mr. Young: Q. Captain Stayton, the evidence 
in this ease indicates that the Barry K at the time 
of this accident, it being a stern-wheel boat about 
165 feet over-all, had a barge on the nose and one 
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on the forward port side, the total length over-all 
being about 305 feet. These barges stood—the deck- 
houses on the barges were about twenty feet high 
above the water line. The highest point on the 
Barry K, itself, according [129] to the evidence, is 
around 34 feet up to the top of the pilot house. The 
barges were loaded at the time of the accident. The 
draft of the barges was between four and five feet, 
and the draft of the Barry K, two feet eight inches. 
Now, 

The Court: They were loaded with paper. 

Myr. Young: Loaded with paper, ves. 

Q. Now, Captain, would the ten to fifteen-mile 
easterly breeze under those circumstances produce 
the effect upon the river boat and the tow which 
you have indicated ? 

A. I would say it would, because a four-foot 
draft barge flat bottom with a high deckhouse, as 
you have stated, on those barges, would have quite 
a bit of wind resistance. Another thing, barges 
and the length of the boat extended out there from 
her rudder, which is in the stern of the vessel, about 
three hundred and some feet, and those rudders 
there are only in the water around about three feet 
or something like that. Itis customary. I suppose 
hers is the same way as the others. 

Q. Now, you testified that the river boat, if pro- 
ceeding upstream on the right-hand side, would be 
required to quarter into the wind. To what extent 
would this quartering necessitate the river boat 
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taking up more space on the water’s surface than 
if it were not required to quarter? 

A. Well, it would be quartering on either side 
of the channel. She would have to hold herself in 
practically the same position. On the east side of 
the channel they have a little protection [130] froin 
the trees over there, more so than they do on the 
embankment, more than they do on the west side, 
but that barge would probably be travelling up 
the river at about—well, sometimes they travel up 
the river almost at a 25-degree angle. 

Q. What I am getting at is, if the barge is 
travelling up the river at a 25-degree angle, state 
whether or not it is requiring more surface of the 
river in which to travel than it would if it did not 
have to travel at the 25-degree angle, but could go 
straight ahead. 

A. Certainly it would take more. 

Q. Now, in the event that the river boat, how- 
ever, is over on the east side of the river and either 
at the edge of the channel or in the shallow water, 
to what extent does it have protection there from 
this wind effect that you have mentioned? 

A. From the east side, it is protected by trees 
and an embankment to a certain extent. 

Q. Captain, are you familiar with Article 25 
of the Pilot Rules, which refers to narrow channels? 

A. I think I am. 

Q. Assume, Captain, the case of an ocean vessel 
which is proceeding down the channel of the Willa- 
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mette River past Post Office Bar. What can you 
say in light of Article 25 is the duty of the pilot 
of the ocean-going vessel with reference to whether 
he may insist or not upon proceeding down on his 
right-hand side? 

A. Well, Article 25 says you shall pass port to 
port, unless you [131] find it unsafe or impractical 
to do otherwise. 

Q. Suppose that that ship in proceeding down- 
stream meets a river boat which is proceeding up- 
stream and is on the same side of the river as the 
downstream vessel. What, in the light of Article 25, 
would you say would be the duty of the pilot of 
the downstream vessel ? 

A. Well, in all my experience, it has never been 
considered safe and practical to be around in that 
pend. In the first place, to enter that bend from 
the lower end, the beam of 3 Tree beacon or around 
Gillihan Point, a vessel coming up around that 
bend, it would have to cross in around the point and 
keep there, which he would be pretty close in to the 
channel on that one particular point, there, and 
then he would have to follow that bend all around 
in there, and especially if there were any other 
vessels meeting or anything else in there, and some- 
times there are as many as four and five towboats 
along Post Office Bar at one time. If four or five 
towboats should be up in that bend at Post Office 
Bar at one time, they would extend ont across the 
ship channel, and whatever ship came down, if one 
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should happen to come at that time, he would have 
to get out of the channel or over some place or stop 
until they got out and gave him a clearance. Other- 
wise they can tow around the east side of the chan- 
nel and keep away—they are coming away from the 
ships all the time, and keep away from them at all 
times, if the ship will stay anywheres from—well, if 
he would stay even inside of the 35-foot contour 
they [1382] have plenty of room over there to go 
over there. They’ve got four hundred feet from 
the ship channel over to the dike. 

Q. Now, who has the four hundred feet from 
the ship channel of the 35-foot contour to the dike? 

A. On the east side. 

Q. And that would be available for which boat? 

A. River boats could go in there, or any of these 
river boats, up to eight- or ten-foot draft, could 
go in there. 


Q. Is it your understanding and based upon 
your experience in the operation both of river and 
ocean-going ships at this point and under Article 
25, the pilot of the downstream ocean-going vessel 
has any absolute right to stay on his right-hand 
side of the river when meeting a river boat? 

A. He has—I wouldn’t say that. The pilot has 
the right to stay on the right-hand side of the 
channel, on the right-hand side of the channel, but 
a river boat can get out of the channel if he 
wants to. 

Q. And then within the meaning of Article 25 
would a starboard to starboard passage under those 
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circumstances meet with requirements of safety and 
practicality at that point? 

A. <A starboard to starboard passage is what all 
towboats and ocean-going vessels have generally 
held up to. 

Q. To what extent, Captain, can you say that 
tugs and river boats have occasion to use the 
Willamette River in the vicinity of Post Office 
Bar day by day? [133] 

A. There is more than ever going up and down 
there now. You hardly ever go by there but what 
you find from one to four or five tugs in that 
district. 

Q. And about the Ist of February this year, and 
for some months before that, what would you say 
was the situation in that regard? 

A. Well, it has been that same situation for the 
past vear or more. 

Q. Is this custom of river boats to use the east 
side of the river in passing Post Office Bar weli 
known among the pilots in the Columbia River‘? 

A. [teis: 

Q. And it has existed, you say, for at least forty 
years to your knowledge? A. It has. 

Q. Captain, assume that you were piloting an 
ocean-going ship downstream at Post Office Bar 
or anywhere on the river for that matter in the 
night time, and ahead of you you should observe 
a ship or boat approaching with two white mast 
lights, and then ahead of it—and also either a red 
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or green side light—and then ahead and near the 
water line you saw at least two white lights, sep- 
arated some distance apart. What, if anything 
would those signals mean to you as to the identity 
ot the vessel approaching ? 

A. I would think it was a towboat of some kind 
approaching with barges ahead of her or alongside. 

Q. Will vou state whether or not it has been 
the practice for years past for towboats pushing 
barges ahead to have those barges [134] lighted on 
the forward corners by ordinary white lghts? 

A. It has been. 

Q. And is that circumstance well known to pilots 
in this area? 10h, Jum ay 

Mr. Young: You may cross examine. 

The Court: No. Just a minute. | 

Q. How about the depth of the water along 
there? What do the charts show as to the depth 
right up to the dike? 
There is a dike on both sides. 
On the west side. 
On the west side, they show—— 
Here is the chart if you want to refer to it. 
Do you want me to go over there? 
. Bring it out quickly, please. Step down to 
the chart. 

A. Well, this chart doesn’t show the soundings 
in there within about a hundred feet—within about 
a hundred feet of the dike, Judge. 

Q. And what water is shown nearest? 


OrOoPop 
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A. The shoalest water shown along there is 
about twenty-nine feet within about a hundred feet 
of the dike. 

Q. What is your idea as to how far out from the 
dike the 35-foot channel begins? 

A. The 35-foot channel begins right along this 
line here (indicating). This is the contour line of 
the 35-foot contour, and then this little line, this 
httle dotted line in here, shows the 30-foot [135] 
contour along in there. 

@. How close in to the dike, if you were going 
down the left side, would you take a load of ocean- 
going boats four hundred feet or so long? 

A. I wouldn’t go within a 300 feet of the dike 
with an ocean-going vessel in close quarters. 

Q. Aside from meeting traffic or anything else, 
just suppose you had the fairway clear. 

A. If everything was all in the clear I would 
go right down the middle of the ship channel, which 
would be about 500 feet off from the dike. 

Q. And what is your idea about how far out 
from the dike the 35-foot water begins? 

A. The 35-foot water begins two hundred feet 
from the dike. 

Q. And that channel is 700 feet, as I under- 
stand ? 

Mr. Wood: 800 feet—it is a 30-foot channel, 
which is the former channel. In recent years it has 
been deepened to thirty-five feet. But the 30-foot 
channel which prevailed for years is 800 feet wide. 
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Mr. Young: If the Court please, counsel has 
made a statement, here. I should like 

The Court: Get on the witness stand, Captain. 

Mr. Young: I should like to make one statement 
with reference to what counsel has just said, that 
the 30-foot channel is wider than the 35-foot chan- 
nel, and the witness in his testimony with [136] 
reference to the position which is to be, in his 
judgment, occupied by the ocean-going ships, would 
be confined to the 35-foot channel rather than the 
30-foot. 

The Court: Cross examine, Mr. Wood. 


Cross Examination 
By Mr. Wood: 

Q. Taking up your answer to almost the last 
question, Captain, I want to make sure about it. 
If you were coming down on an ocean steamer, a 
pilot on her bridge, and you met a towboat coming 
up a mile away and you elected a starboard to star- 
board passage, you would go to the left. Did you 
say you would not go within 300 feet of the dike, 
or 300 feet of the edge of the channel? What did 
you say? 

A. No, I wouldn’t go within 300 feet of the 
dike, I said. 

Q. You mean you would go then how close to 
the edge of the 

A. I would go out close to the edge of the chan- 
nel. That would be within—within a hundred feet 
of the 35-foot contour along there, and that would 
be about 300 feet from the dike. 
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Q. That is as close as you would go? 

A Yes, sim 

Q. And what would you expect the river boat 
to do? 

A. Well, any time I would ever go down there, 
I would expect one of these towbeats or river boats 
to be going—heading over for the east side of the 
channel. 

Q. “Tow far? fisd 

A. Hast side of the river. 

@. How far over? 

A. Well, they generally go over and give us 
plenty of clearance down there, and that is a cus- 
tom that is known to all—pretty near every tow- 
boat man. I don’t know a towboat man that 
doesn’t understand that, getting over there and 
getting out of the way, and if I saw a towboat 
ahead of me in the channel on the west side of the 
river, I would begin to get my ship under control 
and get her stopped, because I would know that 
that man was an inexperienced man or would feel 
that he was inexperienced or a stranger or some- 
thing, that wasn’t acquainted with the conditions 
in that bend. 

The Court: Q. Do you have tourists on the 
river as well as on the highways? 

A. Well, we do sometimes. Strangers come 
along there that are not accustomed to that towing, 
that have been on some other kind of a boat or 
something. 
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Mr. Wood: Q. Now, to get back to my ques- 
tion, I wish you would answer it. If the towboat 
meets a ship coming down, what is the towboat 
supposed to do if she elects a starboard to star- 
board passage ? 

A. Well, he generally starts to haul over, and if 
he is out far enough—but as a general thing they 
keep over. They are over there in the beginning. 

Q. If the towboat elects a starboard to star- 
board passage, she is [138] supposed to yield the 
whole ship channel to the ocean steamer and to get 
over in the shoal water where the ocean steamer 
can’t come, is she not? 

A. Well, yes. He generally goes over that way. 

Q. That is what is expected of her, isn’t it? 

A. The edge of the channel. 

Q. You know, don’t you, that in narrow chan- 
nels if one boat blows two blasts that is only an 
invitation to the other ship, a request, for the star- 
board to starboard passage. You know that, don’t 
you? A. Certainly. 

Q. And you know, don’t you, 

A. (Continuing) That means that he is direct- 
ing his course over to the-—— 

Q. You also know that the boat that blows the 
two blasts takes the risk of the passage, doesn’t she? 
She has got to get out of the way? 

A. I don’t know as it is taking any risk. I 
never knew he was taking any risk, any more than 
he was any other way. : 
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Q. Well, don’t you know that the ship that 
blows the two blasts in a narrow channel assumes 
the risk of the passage being successful ? 

A. If a vessel chooses 

Q. Now, answer that question, please, and then 
you can say what you want. 

A. I didn’t get the question so I could answer 


it. 139] 
(The last question was read by the reporter.) 
A. No, sir. 


Mr. Wood: Q. All right. Then you do admit, 
however, that in this particular vicinity, Post Office 
Bar, the towboat coming up and blowing two blasts 
is expected to yield the full ship channel to the ship 
and to get away over into the shoal water. That is 
true, isn’t it? 

A. I don’t know as that is true. 

@. Well, I think I ean refer to your testimony 
before the Inspectors about that if you will give me 
just a moment. I will ask you whether you testified 
like this on page 34 of your testimony. 

Mr. Young: What page is that? 

Mr. Wood: 34. 

Q. (Continuing) 

‘Q. Do you claim that she had the right to 
be over on the lefthand side of the channel 
because she had this tow? 

“A. I don’t consider that a ship channel 
when she gets out of the 35-foot contour. 

‘‘@. Then ‘in your opinion if she is going to 
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be on the lefthand side of the channel coming 
up, she should be outside of that 35-foot con- 
tour? 

“A. Well she should be, but I don’t consider 
that the ship in meeting any vessel, up or down, 
has any right on a 600-foot channel to be to the 
extreme right or left of that channel meeting 
any ship or ocean-goimg vessel, or an ocean- 
going vessel in the Columbia River.’’ 


Did you testify like that? 

A. Well, I think that answers my question, that 
I don’t think—that a ship coming down there should 
take up a 600-foot channel [140] if he has all of 
the rest of the clearance where we go down the 
river. We used to run the Columbia River with a 
250-foot channel, and we have only a 500-foot chan- 
nel from the mouth of the Columbia River to the 
sea, with the exception of a few places. All dredge 
cuts are only 500 feet. 

Q. Well, you do admit, here, don’t you, that you 
testified that the up-coming towboat ought to keep 
out of the ship channel entirely if she assumes that 
passage ? 

A. I will say the same thing of a good many 
other things—yes, I will say the same things of 
other things. 

@. All right. Now, to get back to this old-time 
channel that used to be there, how wide was it, the 
ship channel ? 

A. The ship channel was 250 feet wide. 
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Q. And how deep was it? 

A. It was twenty feet deep originally. 

Q. How long ago are you speaking of ? 

A. I am speaking back to 1916, when I was 
working for the Port of Portland, when I began on 
the project of digging it to twenty-five feet. 

@. And it was under those conditions that this 
eustom started, was it not, that is, of towhoats claim- 
ing their right to keep to the left-hand side? 

A. It was there when I started in around—as I 
was working on deck on vessel in 1905 or 1895—I 
started in 1894, and I remember a little back about 
1895. [141] 

Q. At any rate, whenever you started, when the 
channel was 250 feet wide and twenty feet deep, 
the custom then prevailed for towboats to come up 
on the left-hand side, didn’t it? 

A. It has always been that way. 

@. And then when was the channel widened ? 

A. Well, the channel has been widened from 
time to time until around three or four vears ago it 
was widened; they took that point off over there 
across from Post Office Lower light and extended 
it down there and widened it out to 600 feet. 

Q. No, it is widened to 800 feet, is it not ? 

A. It is not widened to 800 feet only—it is 600 
feet right abeam of Post Office Lower light. It 1s 
625 feet right abeam of the rear range 

Q. What depth channel are you talking about? 

A. At thirty-five feet. 
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Q. Iam speaking of the 30-foot channel. 

A. Thirty-five fect is what the Government En- 
gineers figure for a ship channel. They don’t 


make 

Q. How long ago was that 35-foot project 
adopted ? 

A. The 35-foot project was adopted about—well, 
I don't know. About six years ago they started in on 
that project and they deepened to thirty-five feet. 
The dredges was digging to thirty-seven feet, leav- 
ing two foot for silting, with a thirty-five foot 
channel, and that was the first time after that proj- 
ect was put through that we could get down the 
river with a 32-foot draft vessel. [142] 

Q. And at the present time there 1s a ship chan- 
ne! there thirty feet deep and 800 feet wide, isn’t 
there? You can see it on the chart, if you want to. 

A. It is more than 800 feet, M1. Woods. It is 
more than 800 feet at thirty feet wide. 

Q. All mght. Eight hundred feet is wide enough 
for me. Even in the old days when the channel was 
250 feet wide, how did ocean-going steamers meet- 
ing there pass? 

A, Why, in olden days, or in mv beginning, when 
large steamers was coming down there and had to 
pass, one vessel had to stop while the other one— 
and they would drift by each other. They would 
begin to slow down and finally come to a stop. 

Q. How did they pass? Did they pass port to 
port ? 
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A. The ocean-going vessels alwavs passed port 


to port. 
Q. In that channel? A. Yes, sir. 
Q. Even at its narrowest time? Aw “Wigs. 


Q. And now they pass there port to port all the 
time without the shghtest difficulty, don't they? 

A. Thev do if there is no obstruction in the 
way. 

Q. They don't even have to slow down to pass 
each other in that 600-foot channel. do ther? 

A. It depends on the class of vessel you are 
handling. You wouldn't expect to run two heavy- 
draft vessels through there at [148] full speed, 
meeting. 

Q. On this question of the speed of ships going 
down the river, Captam, you said that the ocean 
steamer makes a displacement wave depending on 
her draft and speed and size. didn’t you? 

A. Yes, sir. 

Q. And you implied, if J understood vour testi- 
mony, that the displacement wave of such a steamer 
going down Post Office Bar might be some handicap 
to the up-coming towboat if she took the right-hand 
side. Did you make that implication? 

A. I think I said the left-hand side, if she took 
the left-hand side. didn't 1? 

Q. Now, I mean if the towhoat came up in obedi- 
erce to the rule on the right-hand side? 

A. If the towboat came up on the right-hand 
side? 

Q. Yes. And met an ocean-going steamer coming 


vs. Western Transportation Co. 221 


(Testimony of N. W. Stayton.) 

down. Did you say that the displacement wave of 
the steamer might have an injurious effect on the 
towboat ? 

A. Ifa vessel is travelling real fast, the displace- 
ment swell throws out from both sides of the vessel 
and there wouldn’t be but—it would be—the vessel 
making the curve, if the vesse] was in making the 
eurve would throw most of her swell mto the 
curve—— 

Q. What do you mean? Her displacement swell ? 

A. Yes. Her displacement swell and her stern 
swell, too. Some vessels have more of a stern drag 
and more of a stern swell than others. [144] 

Q. Well, that depends greatly on the speed of 
the steamer, does it not? 

A. Well, yes; the speed and size. 

Q. Now, don’t the Inspectors’ rules require 
steamers to slow down when passing other craft in 
narrow channels under circumstances where the dis- 
placement swell may affect the other craft ? 

A. Ihave never seen it. 

Q. I say, don’t the Inspectors’ rules require 
something like that? 

A. J have never seen nothing of that kind, don’t 
know of anything of that kind. 

Q. Can the towboat by herself slowing down 
reduce the effect of the displacement swell, say, on 
the line, breaking her lines on her barges ? 

A. Well, when they strike those swells, as a gen- 
eral thing they stop the boat and just let them take 
it, and thev have to take it the best they can. 
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Q. Isay that reduces the effect? 

A. Yes, that reduces the effect of this. 

Q. How long do they have to stay stopped? A 
minute? 

A. Sometimes the swell kind of quiets down. 
You ean’t—— 

Q. How long is it, ordinarily, when a ship 
passes ? A. I would say a couple of minutes. 

Q. Two minutes? All right. Now, when vou said 
that the Barry K and her two barges could have 
come up there on the right-hand side and keeping 
two hundred feet off the dike, what position did you 
[145] mean that the Barry K was then in? Did 
you mean she was coming up a little athwartwise 
of the channel as you intimated they sometimes do, 
or would she be coming up straightwise of the 
channel ? 

A. I think when I made reference to that, my 
reference was to a beam wind and a wind blowing 
from the east across there. If there was no wind, 
or if the wind was from the other side, she would 
always head into the wind, if she has got a heavy 
tow that way on her bow and a high deckhouse. 

Q. That is what I was coming to. If the wind 
were coming straight downstream, she would get in 
closer to the dike, wouldn’t she, than if 1t was com- 
ing from the east? 

A. If it was blowing directly about from the 
south, you might be able to get in a little bit closer. 

Q. And suppose the wind was blowing from the 
west ? 
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A. Well, if the wind was blowing from the west, 
he could probably get in a little closer, because he 
would have a chance to get away from the dike. 

Q. Now, we come to a specific question, here. 
Assume that there was a ten-mile breeze from the 
east and a current downstream of perhaps a mile 
an hour. How close would the Barry K have got 
in to the dike if she came up on the right-hand 
side? 

A. Well, if the Barry K was coming up along 
that shore and he saw fit, he could land agin that 
dike if he had to, but to tow along there safely I 
would say that he should stand off from that dike 
at least 200 feet. [146] 

Q. You mean with the stern 

A. With an east wind. | 

@. With the stern of his ship 200 feet off the 
dike ? 

A. Well, from where the bridge of the ship 
might be. His stern might be closer than that to it, 
but his bow would probably be further away. 

Q. That is what I was coming to. His stern 
would be in even closer to the dike? 

A. Yes, his stern would probably be closer to 
the dike, but he has got to allow room for his stern 
wheel fanning around there that he doesn’t pick up 
that dike. 

q. And that would be safer for him to do if the 
bridge part of his ship was 200 fect off from the 
dike? 

A. That would depend a good deal, too, on the 
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height of the water in the river. If that dike was 
covered, I don’t think that any stern-wheeler tow- 
boat man of any kind—— 

Q. All right. How much clear water would that 
leave for the down-coming ship in the 30-foot chan- 
nel ? A. In the 30-foot channel ? 

Q. Yes. 

A. He would have 600 feet, six to seven hundred 
feet, seven hundred feet on the bend and six hun- 
dred feet on the straight-of-way through there. 

@. And that would be a perfectly safe passage, 
wouldn’t it? A. I should think so. [147] 

Q. I think so, too. In fact, when you testified 
before the Steamboat Inspectors, you admitted that 
there was room there for a down-coming steamer 
and a towboat to pass, with the towboat passing on 
either side of the steamer, didn’t you, and safe and 
practical to do it? If you don’t remember it, I will 
read it to you. 

A. I don’t think I said that it was safe and 
practical—or that it was practical to do it. He 
eould pass with safety, but not with the same 
amount of safety that he could on the other side. 

Q. I will read you this testimony and ask you 
if you so testified. 

‘“Q. Suppose that there is only one 
down——_”’ 


Mr. Young: What page? 
Mr. Wood: 39, the top of page 39. 
Q. (Continuing) 
‘‘Q. Suppose that there is only one down- 
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stream ocean-going vessel and one upstream 
river boat. Is it not a fact that whether the 
river boat needs to go completely out of the 
channel would depend in part at least upon 
just how much of the main channel the ocean- 
geoing boat is occupying ? | 

“A. That is true. There is room enough for 
an upcoming river boat and a downgoing ocean 
steamer in that channel to pass port to port, 
providing there is no other ocean steamer in 
the vicinity.’’ 


And—well, T will ask you, do you remember testify- 


ing lke that? A. Yes, sir. I say so yet. 
Q. And did you testify as I am about to read 
to you? 


‘*. Captain, assume that there is only one 
ocean-going steamer, going downstream and 
only one river boat with tow coming upstream, 
and let us assume that they are going to make 
a starboard to starboard passage. Is it [148] 
not a fact that in deciding whether the up- 
stream river boat will have to go completely 
out of the channel to the east side in making 
this passage will depend upon the position of 
the downstream ocean-going boat in_ the 
channel ? 

‘‘A. A downstream ocean boat can go down 
the center of the channel and there would still 
be room on either side of him for a steamer 
or pass.’’ 


Did you so testify ? 


226 American-Hawaiuan Steamship Co. 


(Testimony of N. W. Stayton.) 

A. Certainly. He has got 300 feet; that is, you 
might say, 250 feet anyhow on either side of him 
and still stay in the 35-foot contour. 

@. And on the top of page 40, I will ask you 
whether you testified—I am only reading part of 
an answer—‘‘ He’’ (that is, the ocean-going steam- 
er )—‘‘ He tries to keep in the center of the channel 
as near as he can, and there would still be room 
in the channel for an upcoming vessel to pass.”’ 
That is true, isn’t it? A. Yes. 

Q. Now, Captain, let’s get back to this wind a 
bit. These Western Transportation Company tow- 
boats tow these paper barges winter and summer, 
all the time, don’t they ? 

A. I don’t know anything about their custom. 

Q. Well, don’t you meet them on the river at 
all times? 

A. I meet them, yes. I meet them, but I don’t 
know their customs. 

Q. Don’t you know they are towing barges from 
Camas in the winter as well as in the summer? 

A. I see all kinds of towboats towing barges and 
such like all the time, but I don’t pay any attention 
as to whose boats they [149] are in particular. 

Q. Well, do you think that when there is a 40- 
mile wind blowing on the river—that is quite a little 
storm—that these towboats and barges lay up or 
continue to navigate? 

A. Well, I don’t know. I don’t think there would 
be many boats towing barges of that class around 
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and made fast to them in a 40-mile breeze on the 


river. 
Q. Well, how much of a breeze ean they navi- 
gate in? 


A. Oh, I suppose a 20-mile wind on the river, 
why they would still be safe. I don’t think they 
would kick up such a swell but what they could 
make fast to it. But a 40-mile breeze is a good, 
strong breeze. 

Q. Then you wouldn't consider a 10-mile breeze 
any particular handicap to them, would you? 

A. I wouldn’t only just where they have to tow 
across what they call an abeam wind, striking them 
from one side or the other. 

Q. Would a 10-mile wind make them hard to 
handle? . 

A. It would to a certain extent. It would depend 
upon just exactly what they wanted to do with 
them, vou know; if they could keep going with good 
steerageway, that way they could hold up to the 
wind, and it wouldn’t be so bad that way, but 
then when they stopped, with a 10-mile breeze it is 
quite a little breeze to try to handle anything 300 
feet ahead of your rudder, like one of those little 
river boats have got. 

Q. Captain Stayton, do you mean to imply they 
are a menace to navigation? [150] 

A. They are not a menace to navigation, cer- 
tainly not. A tugboat is not a menace to navigation 
as long as they are not directly right within the 
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path of a ship. If a ship has got clearance on 
either side of them I wouldn’t consider they was 
a menace to him. 

Q. Wouldn’t you say that if they can’t control 
themselves in a narrow channel and they slide 
around in a ten-mile breeze that they were a men- 
ace to navigation ? 

A. I couldn’t say that they were a menace to 
navigation; no, sir. 

Q. All right. Now, you tow boats all the way 
up through the harbor of Portland, don’t you? 

A. Yes, sir. 

Q. You have towed them many times, haven’t 
you? A. You bet I have; you bet. 

Q. Barges and everything else, haven’t you? 

A. Yes, sir. 

@. How wide is the river in the harbor at Port- 
land ? 

A. From bank to bank most of the way, from 
one shore to the other. 

Q. I say how wide is it? 

A. How wide is it? 

@. Yes. 

A. I don’t think there is a place that is less 
than a thousand feet, with the exception of down 
here—between the Broadway Bridge and the Steel 
Bridge. 

@. That is what I was thinking of. How wide 
is it at the Steel Bridge? [151] 
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A. Well, it is around 840—no 

Q. There is quite a bend there, too? 

A. I think the full width of the river is 840 
feet. 

@. Quite a bend in the river, there, too, isn’t 
there ? 

A. Well, the bend comes above the Steel Bridge. 

Q. Well, don’t tugs and tows customarily pass 
ships port to port here in the river? 


Do they disobey the Pilot Rules? 

Well, tugboats, they pass through the draws 
where they have to, such as the Steel Bridge, but 
where they can go underneath a bridge, like when 


A. Not necessarily; no, sir. 

Q@. I say don’t they usually? A. No, sir. 
Q. You mean they disobey the Pilot Rules? 
A. Sir? 

Q. 

A. 


the water is low enough, like the Burnside Bridge 
or the Broadway Bridge, they generally go under 
either one of the side spans. They try to avoid 
the channel—the draw span—leave that in the clear. 
The Steel Bridge, they can’t go under that. 

Q. Were you a river towboat man for many 
years? A. Me? . 

@. Yes. A. Yes, sir. 

Q. In fact, most of the pilots in your Asso- 
ciation—do you belong [152] to the Columbia River 
Pilots Association ? ne L-do: 

Q. And most of them are graduates from the 
towboat business, aren’t they? 
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A. About two-thirds of them, I would say. 

@. And you are one of that class? 

A. I am; towboats and passenger boats and 
such like. 

Q. Do you have the idea that the river steam- 
boats and these tugs and tows are not bound by 
the Pilot Rules? 

A. Not bound by Pilot Rules? 

Q. Yes. 

A. Well, they are bound by Pilot Rules the 
same as any other vessel now. They have got to 
navigate. 

Q. What do you mean by “now? Weren’t 
they always? 

A. No, these diesel tugs were not at one time. 

Q. Well, do you have the idea that it is sort 
of a. custom and understood on the river that the 
tugs and tows are not going to be bound by the 
rules? 

A. Why certainly they are bound by the rules 
now. There is a new ruling coming out. 

@. Now, you testified in a case before Judge Fee 
not so very long ago in which we were interested, 
called the Sirdnger case, didn’t you? 

A. Yes, sir. 

Q. Didn’t you testify there that the tugs, river 
boats, and tows didn’t feel bound by the rules to 
blow passing whistles? [153] 

A. I did, and at that time they were not. The 
ruling has been changed since then. . 
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Q. What time was that? 

A. Well, I don’t remember just when that went 
into effect. It has been only a short time. 

Q. I want you before this trial is over to show 
me any change that has been made in the Pilot 
Rules about blowing passing whistles in the last 
five years, ten years. 

A. I didn’t say there was any change made in 
the passing whistles or anything of the kind. I 
said that these little diesel boats didn’t come under 
the Inspection Service, and I think that is—the 
same thing—the statement I made in the Siranger 
case. 

Q. I will have to look up the Siranger case 
and see. 

A. In that case, Mr. Wood, the small boat was 
censored, but the Inspectors had no jurisdiction 
over him. 

Q. Now, this dike that you have talked about 
along the Sauvie’s Island shore there on the right- 
hand side is a dike built by the United States 
Government Engineers, isn’t it? 

A. I think it was. It was there before I come 
here. 

Q. Don’t you know it is a United States Engi- 
neers dike? A. I never looked it up. 

Q. It is a riprap ‘‘L’’ on the bank, isn’t it? 

A. It is similar to some of the dikes that they 
did build. I don’t know whether the City of Port- 
land built it or whether the United States Engi- 
neers. [154] 
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Q. Isn't it in the nature of a riprapping along 
the bank to protect the bank from washing? 

A. T don't know whether that was built to pro- 
tect the bank or whether that was built for a chan- 
nel improvement. 

Q. It is not a dike that sticks 

A. (Continuing) There is one on both sides 


of the river. 

Q. It is not a dike that sticks out into the 
channel, is it? 

A. Not what they call a spur dike, no. 

Q. It is one that runs along parallel and close 
to the bank? 

A. It runs along parallel with the bank with 
the exception of one place down in there below the 
range, it jogs out and comes out there probably 
a hundred feet further and then steps back and 
follows the contour of the bank along. 

Q. Now, do vou consider that this custom, which 
you say is so well known, overrides the Pilot Rules? 

A. What custom is that you have reference to? 

Q. The custom you testified to, the only one 
you have testified to. 

A. I don’t understand you. 

Q. Well, I asked you whether you consider that 
this custom that vou testified about overrides the 
Pilot Rules, overrides the law. 

A. I think I have testified to two or three things, 
here. 
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Q. I mean the custom that you testified to, that 
you say is well known to all river men, for tugs 
and tows to take the left-hand side coming up the 
river. That is the custom I am talking about. Do 
you consider that that custom overrides the law? 

[155] 

A. I think in the line of safety and practicabil- 
ity that we can get away—go away from the Pilot 
Rules. The Pilot Rules allows us that much lee- 
way. 

Q. That is a custom which the pilots have estab- 
lished among themselves, is it? 

A. No, sir. 

Q. Who has established it? 

A. I don’t know who established it. The pilots 
had nothing to do with it. 

Q. Who has established it? 

A. I don’t know who established it. It was here 
when I first came here. 

Q. Is there any official ruling by the Steamboat 
Inspectors permitting it, vessels passing to the left 
on Post Office Bar? 

A. There is nothing by the—ruling by the 
Steamboat Inspectors that I know of that objects 
Ho: it. 

Q. Well, that is hardly an answer to my ques- 
tion. I want to know whether any official ruling 
has ever given sanction to it. 

A. Well, now, I don’t know that. 
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Mr. Young: Pardon me. You are confining this 
question. now, to lights, are you, Mr. Wood? 

Mr. Wood: Not at all. I am talking about the 
custom to pass to the left. 

Q. What is the purpose of the forward range 
light on a boat? A. Sir? [156] 

(The last question was read by the re- 
porter.) 


A. It is to line up with the mast light to—so 
as you can get the general direction of the vessel 
more clearly. 

Q. You mean so you can get the general di- 
rection of the approaching ship more clearly, don’t 
you? 

A. No. sir. What would a range light have to 
do—if you had a range light aboard your vessel, 
what would a range light have to do with rou 
approaching another vessel? 

Q. Isn't the forward range light on a boat there 
for the purpose of indicating to the approaching 
ship the angle at which your boat is approaching? 

A. It is for the approaching ship to tell the 
way your boat is approaching. 

@. That is what I mean, too. So that if a for- 
ward range light on your boat is obscured the 
boat that is approaching vou cannot tell the angle 
of vour approach as easily as if that light were 
hit, can it? &. Wes, Sir. 

Mr. Wood: That is all. 
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Redirect Examination 
By Mr. Young: 

Q. Will you explain that last answer, please? 

A. They have your side lights. Your side lights 
always show from straight ahead. They can see 
both side lights and the mast light, which a ship 
doesn’t have to carry a range light unless [157] 
she is over 150 feet in length, and if she has got 
two side lights and a mast light why you can 
tell what direction she is going, if you can see both 
the side lights and the mast lght. 

Q. Captain, is an ocean-going ship subject to 
slide-shipping in the river the same as a river 
boat? A. Side-slip? 

Q. Side-slipping. Is the ocean-going ship sub- 
ject to side-slipping as a river boat is? 

A. Well, it depends upon how the construction 
and the draft of them. They do to a certain ex- 
tent, too. Now, a vessel like an oil tank steamer, 
when they leave the dock up here they have a 
whole lot of slip to them, bow slip, because they 
are a good bit similar to a towboat towing a tow. 
They have no draft forward and they have about 
a 17- or 18-foot to 20-foot draft aft, standing 
right up on the end, and they have a big slip to 
them. 

Q. Are you familiar with the steamer Penn- 
sylvanian ? ee Yes, sir. 

Q. Is that ship built in the manner that you 
have indicated the oil barges to be built, the oil 
boats to be built? A. No, sir. 
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Q. Well, is a ship such as the Pennsylvanian 
subject to side-slipping in the same manner as a 
river-going boat would be? 

A. Not so much so; no, sir. 

Q. And the reason for that is what? 

A. Well, they have more draft in the water. 

[158] 

Q. Does the amount of side-slipping depend to 
some degree upon the amount of draft in the wa- 
ter? A. Yes, sir. 

Q. Counsel was inquiring as to whether or not 
steamers are required to slow down when passing 
towboats and I think you stated there was no 
requirement of that nature. I will ask you, how- 
ever, is there any practice of any sort that you 
know of with regard to ocean-going ships slowing 
down when they meet a river boat? 

A. Well, we have been requested once—every 
once in a while as some vessel will go by that goes 
down and causes quite a disturbance, and then 
we will get quite a number of letters from dif- 
ferent ones asking us to slow down, asking if we 
will use a little bit more precaution in slowing 
down and passing vessels, our tows, but there is 
no law, speed limit, that I have ever heard of 
or know of after you leave the city limits of Port- 
land until you arrive in the harbor of Astoria. 

Mr. Young: That is all, Captain. That is all. 

(Witness excused.) [159] 
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produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 

Mr. Wood: If your Honor please, I gave notice 
that I may want to ask Captain Stayton about his 
testimony in that Siranger case. I want to take a 
moment to look at it. I don’t want him to leave. 


Direct Examination 
By Mr. Young: 
What is your occupation ? 
Ship pilot. 
And how long have you been a ship pilot? 
Since 1927. 
In what territory ? 
Columbia River. 
And what licenses do you hold? 
Columbia River and tributaries, Ilwaco, The 
ioiailes, and Oregon City. 

Q. And have you held those licenses in the time 
that you have just indicated ? A ES 

Q. Now, prior to 1927 what work were you en- 
gaged in? A. Well, on towboats. 

Q. On the river? A. Yes, the river. 

Q. The Willamette and Columbia? [160] 

A. Willamette and Columbia rivers. 

Q. And how far back had you been working on 
towboats ? A. Since 1908. 

Q. Then do I understand that since 1908 in 
some capacity or other you have been connected 
with the river boats or boats of some sort on either 
the Willamette or Columbia rivers? 
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A. Yes, sir. 

Q. In your work as a Columbia River pilot, do 
you have occasion to pilot any boats other than 
ocean-going ships? A. Yes. 

Q. Sometimes river boats ? 

A. Yes. Well, yes. I will say once this year. 

@. Are you familiar with what is known as 
Post Office Bar near the mouth of the Willamette 
River? A. Yes, sir. 

Q. And during the time that you have been on 
the Willamette River, what occasion have you had 
to go past Post Office Bar? 

A. What occasions ? 

Q. Yes. How frequently? 

A. Well, right now only two or three times a 
week now. 

@. And in the past how frequently ? 

A. Well, once every twenty-four hours. 

Q. Captain, I will ask you to state whether or 
not in your opinion it is safe or practicable for 
river boats to go up or down the Willamette 
River in the vicinity of Post Office Bar by [161] 
following the west side of the river? 

A. ‘The west side? It is not practical, to my 
opinion, or safe. 

Q. Will you explain your answer? 

A. Well, if a towboat is coming up the west 
side and a ship coming down—we will take a log 
boat. ‘That was the last one I was on. 

Mr. Wood: I object to any testimony about log 
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boats, your Honor. Log boats tow log rafts on a 
hauser at least 600 feet long trailing behind them, 
and the logs are perhaps sixty or a hundred feet 
back of the hauser. It is a long tow. 

The Court: Ask the question again. 

Mr. Young: Read the last question again. 

The Court: Ask the question again. 

Mr. Young: I asked the witness to explain his 
answer when he stated——— 

The Court: It is not safe or practicable. His 
answer having been it is not safe or practicable. 

Mr. Young: Yes. I asked him to explain the 
answer, and the objection of counsel is to the wit- 
ness’s answer and not to my question. 

The Court: Start it again, witness. 

A. All right on the towboat business? 

Mr. Young: Would your Honor mind having 
the reporter read the original question, please, and 
the answer ? 

The Court: Ob, he can go ahead. You are sup- 
posed to explain [162] why you think it isn’t safe 
or practical. 

A. Well, that towboat coming up there from 
any place along there, going around Gillihan’s, the 
point above Gillihan’s, if you have got two rafts 
on a tow line and ship comes down—— 

The Court: Mr. Wood wants to know what ratts 
have got to do with 

A. They are strung out a tow line. 

Mr. Young: Q. Captain, will you confine your 
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answer to the operation of river towboats which 
are pushing barges? 

A. Well, even that, it is not practical to stay on 
the west side. 

Q@. And why? 

A. On account of making—staying in that bight 
too far. They have to stay in too close. If there 
is any wind comes up to push them ashore, if a 
ship passes, and her back swell, you would eall it, 
I guess, have more tendency of driving in that much 
further, and if those should happen to be awash 
or something hke that, you—and you would go on 
there—yvou would punch holes or anything else in 
the barges, and from old time customs we are in 
the habit of figuring on them being on the east side 
of the river, towboats coming up and down. 

Q. Now, the explanation which you have given, 
do Iunderstand that that applies to towboats which 
are pushing barges? A ese 

Q. Now, do I understand that this custom which 
you have mentioned [163] in connection with your 
answer has existed for a long time? 

A. Well, to my knowledge ever since I have 
been steamboating. 

Q. And that runs back to 1908, does it? 

A. YO8. 

Q. Has that custom been a uniform custom? 

A. Wes, Sir. 

Q. Now, is that custom confined to any par- 
ticular kind of river boat, or is it general as to all? 

A. As to all. 
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Q. And has that custom confined to river boats 
that might be pushing barges as distinguished from 
river boats that are pulling log rafts? 

A. No, to all boats. 

Q. It applies to all river boats? A es, 

Q. ‘To what extent would the presence of more 
than two boats, which might be attempting to pass 
Post Office Bar, be a factor in entering into the 
matter of whether it be safe or practical for a 
river boat to proceed upstream on the west side? 

Mr. Wood: I object to that question, your 
Honor. It has no relation to the present case. 

The Court: Sustained. 

Mr. Young: If the Court please, we are dis- 
cussing here a matter of a custom which is based 
upon factors of safety. The witness has testified 
that this is a general practice that has [164] existed, 
so far far as he knows, back as far as 1908—— 

The Court: And he says it is universal to all 
situations, 

Mr. Young: To all situations, yes. 

The Court: He does not need to go any further 
than that. 

Mr, Young: Very well. 

Q. Now, Captain, the danger which you were 
mentioning of the river boats colliding with the 
dike, as I understand it, is the one on the west 
side of the river? A. Yes, sir. 

Q. And if the river boat is travelling up the east 
side instead of the west side, are there any of the 
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dangers that you have mentioned then present to 
the river boat ? 

A. No, there is not. “Of seoumse, away eat the 
upper end on the east side there is a little jetty 
sticks out up there, but that is on one spot, and 
the other jetty on the west side is, oh, I should 
say at least four thousand feet long. 

Q. Now, to what extent is a wind a factor in 
regard to the matter of whether it is safe or prac- 
ticable for river boats to go up the west side? 

A. Well, an east wind—you have got to set off 
on account of the east wind blowing you toward 
the shore. 

Q. What is the prevailing wind when there is 
one in that territory? 

A. The wind that bothers you is an east wind. 

Q. What wind generally prevails in that terri- 
tory when there is a wind? [165] 


A. Easterly. 
Q. That wind, does that vary in velocity from 
time to time? A. Oh, yes. 


@. And how suddenly does the velocity of that 
wind change ? 
Well, I couldn’t answer that. 
Well, does it change suddenly, or not? 
Yes, at times. 
What is the effect of the easterly wind upon, 
or ist would be the effect of an easterly wind 
upon a river boat proceeding upstream on the west 


side pushing barges ahead? 
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A. Well, it would be the slippage, slipping side- 
ways. You would have to hold out, and—meaning 
you would have to stay closer to the channel than 
you would on the other side. 

Q. What do you mean by the “‘slippage’’? 

A. Well, the wind blows some ways light barges. 
They are light, even loaded barges, as far as that 
goes, with a house on, or more like a sailboat in 
front of you trying to steer it. 

Q. Is an ocean-going ship subject to slippage 
in the same manner that a river boat is? 

A. No, not to the same extent. No ways near. 

Q. Why is that? 

A. On account of the draft of the vessel. 

Q. Now, you mentioned the matter of swell from 

an ocean-going ship. To what extent would the 
swell, or displacement swell, as it has been called, 
of an ocean-going ship proceeding downstream 
affect [166] a river boat which might be proceeding 
upstream on the west side of the river? 
- A. Well, the swell would—with a barge, we will 
say, you would—if she was making any swell at 
all you would have to slow down, and when you 
would slow down then the wind would be inclined 
to give that much more slippage, the less headway 
the more slippage. All right. Then when you would 
go to start up again, she would be going so lively 
you would have to head out straight across the river 
to get into the deep water again, and then if you 
did head out into deep water, another ship coming 
behind, I don’t know where you would go. 
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Q. Are you familiar with the term known as 
‘“‘kiek water’’? A. Yes, some. 

Q. What does that mean? 

A. Well, that is a current from the propeller. 

Q. Does that current from the front of the pro- 
peller, would that have any effect upon the opera- 
tion of a river boat going upstream on the west side 
at Post Office Bar? A. Yes, quite a bit. 

Q. Will you explain your answer? 

A. On account of the ship making that bend 
and swinging around there and a towboat coming 
up, that push water, we will say, from the propeller, 
the deeper it is the more current there is astern, 
there, and that hits your barges, will help you that 
much more to go towards—in the bight. [167] 

Q. If the river boat were proceeding upstream 
on the east side of the river, would this displace- 
ment swell or kick water affect the river boat in 
the same manner? A. No. 

Q. Why not? 

A. Because the kick water would be going 
around in the bight, just the opposite from what 
you are. 

Q. And what about the displacement swell? 

A. Well, you would be further away from the 
vessel; that is, if she was going down the center 
of the channel you would be further away and 
you would stop. You would have more room when 
you go ahead, and still get out of the channel. 

Q. How much room would you have to get out 
of the channel on the east side? 
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A. Oh, on a 35-foot contour, they would have 
about four hundred feet along there. 

Q. In other words, the easterly 400 feet of the 
river would be less than 35 feet in depth; is that 
right? A. Yes. 

Q. When you speak of a channel for ocean-go- 
ing ships, what do you, as pilots, understand the 
channel to mean with regard to depth? 

A. The deepest water. 

@. And that would be what in this instance? 

A. Thirty-five feet. 

Q. Would a river-going boat proceeding up- 
stream on the west side [168] of the Willamette 
River opposite Post Office Bar be on the inside or 
the outside of the curve of the stream ? 

A. It would be on the long side—or the outside 
of the curve. 

Q. And to what extent would that have any ef- 
fect upon this matter of side-slippage in proceed- 
ing around the curve on the outside? 

A. Well, inclined to make you slide to the long 
side, to the right. 

Q. Would that factor exist in case the river boat 
were proceeding up the east side? 

A. Well, no—some—yes, to some extent, but no 
Way near as much. 

Q. With regard to the matter of the east wind, 
is there any protection which the river boat would 
have against the east wind if it is proceeding on the 
east side of the river instead of the west? 
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=. oie. 

Q. What is that? 

A. Well, there is a bank. there, and then wil- 
lows all along the shore are just high enough to 
eut off the wind on the barges. 

Q. Captain, are you familiar with Article 25 
of the Pilot Rules with reference to steam vessels 
in narrow channels? A. Mis, sir. 

Q. Is it your undertsanding that that Article 25 
gives to the steam vessel, at least an ocean-going 
ship, the absolute right under all circumstances to 
insist on port to port passages when going down 
past Post Office Bar? A. No. [169] 

Q. Will vou explain your answer? 

A. Well, when safe and practical, it does, but 
if there is other reasons to make it safer to pass 
starboard to starboard, then the practical thing is 
the safest, which—which we are cautioned to do and 
even rules give you that leeway. 

Q. And do those rules exist in your opinion in 
the case of a passing of a river boat by an ocean- 
going ship at Post Office Bar? A. Yes, sir. 

Q. Now, if you were piloting an ocean-going 
vessel downstream in the channel of the Willa- 
mette past Post Office Bar in the nighttime and 
you saw approaching on the east side of the river 
two mast lights with either a red or green side 
light, together with at least two white lights for- 
ward and near the water's edge, what would those 
lights indicate to you as to the identity of the 
approaching vessel? 
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A. Well, I would figure the towboat with barges 
alongside or ahead of it. 

Q. And is that generally known by pilots in the 
Columbia River area? A. Well, yes. 

Q. Is the placing of white lights on the for- 
ward ends of barges which are either on the nose 
of a towboat or on one or the other sides, a prac- 
tice with regard to hghts? A. Yes. 

Q@. How long has that practice existed, to your 
knowledge? A. Well, ever since 1908. 

Q. Has that been an uniform practice with re- 
gard to the manner of [170] lighting barges which 
are being towed by river boats? 

A. Yes, sir. 

Q. To what extent has this practice that you 
mentioned of river boats using the east side of the 
river at Post Office Bar instead of the west side, 
to what extent is that practice known by pilots im 
this area? 

A. The pilots—I wouldn't know. All I know is 
to my knowledge as a pilot since 1927, and as a tow- 
boat man since 1908. 

Q. Is the custom and practice generally known, 
do you know? Ame aecrrt 15, 

Q. How frequently, to your observation, is the 
Willamette River in the vicinity of Post Office Bar 
used by towboats and barges? 

A. J think there are more towboats will pass 
between Multnomah Channel in the Willamette and 
the mouth of the Columbia River than any other 
given point on the Cohunbia or Willamette rivers. 
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Q. And to what extent does it happen that there 
may be more than one towboat there with barges 
at the same time? 

A. Well, on account of that being such a point 
where there are sO Many must pass. 

Q. And these factors of safety and practical- 
ity that you have referred to, do they apply with 
increasing importance in eases depending upon the 
number of boats that may be there at any particu- 
lar time? A. Yes, sir. 

Q. The greater the number of boats the greater 
the importance of [171] applying these safety fac- 
tors of safety which you refer to? 

As” Yes@en: 

Q. What is the usual speed of ocean-going ships 
travelling downstream past Post Office Bar? 

A. Well, that depends on the ship and draft. I 
would say from six knots to whatever speed they 
want, twelve knots. 

Mr. Young: You may cross examine. 

The Court: We will take the morning recess 
here, but I want to ask you, first, Mr. Wood, do 
you have expert testimony along this line? I sup- 
pose you have. 

Mr. Wood: Yes. 

The Court: How many do you expect to call on 
a side? 

Mr. Young: I have two more, your Honor. 

The Court: Well, our rules provide for three, 
and it seems to me in the hot weather two would 
be enough. This is your second man. 
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My. Young: Our local rules limit them to three 
on a side, your Honor, and we always limit them 
to three in condemnation suit. I mentioned in the 
opening statement yesterday that I would have 


five or six 

The Court: I know you did, but am I estopped 
because I didn’t bring up the point then? 

My. Young: I would say that I was possibly 
misled by the failure of anyone to make a comment 
about it. I did not understand that in an admiralty 
ease the reference has an application. I think that 
has been—— [172] 

The Court: All right. You call six. We might 
as well stay here all month. 

Mr. Young: I don’t want to take up the time of 
the Court unnecessarily. 

The Court: Myr. Wood. 

(Whereupon at 9:50 a recess was taken.) 


Cross Examination 
By Mr. Wood: 
Q@. Captain Ackerman, you were a towboat man 
from 1908 to 1927, weren’t you? 
A. Yes, sir. 
@. And from that you went into the piloting, 


did you? Aw Ves, sir. 
@. Are you a member of the Columbia River 
Pilots Association ? By SUasy Siue. 


Q. Most of you pilots in that association have 
graduated from the towboat business into the pilot 
business, haven’t you? 
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A. Yes, sir; theanajoriigg 

Q. You, nearly all of you are old towboat men, 
aren’t you? A. Yes ssi, 

Q. Now, you spoke of this old-time custom for 
towboats there to come up on the east shore. How 
did that custom originate, do you know? 

A. I haven’t any idea. 

Q. Was it something that just sort of grew up 
among the pilots [173] and towboat men? 

A. No, from experience I think it grew up. 
Somebody has had accidents over and seen it wasn’t 
practical or safe around there. 

Q. It just grew up in the olden days between 
the towboat men and the steamers. 

A. Just as a guess I would imagine so. 

Q. It has never been recognized by the Steam- 
boat Inspectors, has it? 

A. Well, not to my knowledge. 

Q. Well, do you know that they have condemned 
towboats and found their pilots guilty for coming 
up there on the left-hand side? 

A. Well, I heard Captain Reed lost his license 
for one day. That is the only case I know of. . 

Q. That is the only one you know? 

A. That is the only one I know, yes. 

Q. Do you know of the case of the Modoc and 
the Twin Point having a collision? 

A. Twin Point. I never heard of that boat. 
That wasn’t on the Columbia River. There has 
never been a boat by that name. 
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Q. Well, these were small boats. 

A. It must have been. 

Q. Now, these stern-wheel river boats, such as 
the Barry K, handle well, don’t they, handle easily ? 

A. Barry K? I never was on her. 

@. What? 

A. J was never on the Barry K. [174] 

Q. I am speaking of these stern-wheel river 
steamers, generally, as a class. 

A. Towboats handle well, yes. 

@. The fact that they are stern-wheelers and 
the position of their rudders in relation to their 
wheel makes them handle readily and quickly, 


doesn’t it? A. Yes, they do. 

@. And many of them in fact have monkey 
rudders, don’t they? A. Yes. 

Q. Do you know whether the Barry K has mon- 
key rudders? A. Yes, she has. 


@. That means an additional set of rudders, 
does it not? 

A. Yes. I will take that back. They were on 
the Barry IX when she was called the Portland; 
used to be the Lewiston. | 

Q. Inasmuch as I have referred to them, explain 
what monkey rudders are. 

A. Monkey rudders are from one to four on the 
river, astern of the wheel to help when going ahead, 
to help steer, and they are logically built for the 
purpose of towboats, to help steer before it really 
gets headway, to help steer. 
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Q. This type of Columbia River towboat, stern- 
wheel boat, has been especialiy designed and built 
because it is a powerful, well-handled boat to han- 
dle tows on this river. Isn’t that a fact? I am 
speaking of them as a class. A. Yes. [175] 

Q. Now, have you handled tows similar to this 
one, the Barry K? Ay Ves sir: 

Q. Do you know what kind of a tow she had this 
night ? 

A. Well, I have an idea what kind. 

Q. What is your idea? I just want to see if 
you are right. 

A. Well, just one of those steel barges with 
about a 10- or 15-foot house on, drawing about three 
or four feet of water, flat bottom. I think that 

Q. And loaded with paper? 

A. Well, that is why she would be adraft. She 
would only be drawing maybe eight, ten, or a foot 
if she was light. 

Mr. Young: If the Court please, I think if 
this question is to be asked this witness, the wit- 
ness is entitled to know the testimony already in 
the record as to what the dimensions of the Barry 
K and her barges were. 

Mr. Wood: I do, too, if he wants to know. I 
think he does know. 

The Court: You state them, Mr. Young. 

Mr. Young: The evidence in the case, your 
Honor, shows that the Barry Kk, itself, was about 
165 feet long over-all, that she had one barge on 
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her nose and another barge on her forward port 
side. The barges drew between four and five feet of 
water each. They had deck houses extending their 
full length, which were approximately twenty feet 
above the level of the water. 

The Court: Q. Captain, are you listening? 

ee Y cowsir. [176] 

The Court: This is all for you. 

Mr. Young: And the Barry K herself drew two 
feet eight inches. Her own deckhouse extended most 
of the length of the Barry K’s hull on the lower 
deck and the superstructure ran up as high as the 
top of the pilot house, which was about 34 feet 
above the water’s level. 

Mr. Wood: Q. Captain Ackerman, I want to 
satisfy my exacting friend, here, and give you 
every benefit of all of the information possible. 
There is a photograph of the way 

The Court: I think you gentlemen every now 


and then get into your heads that this is a jury over 
here. I think maybe we would get along here if 
we would set them some place else. 

Mr. Wood: Very well, your Honor. 

Q. I want to know, with a tow made up lke 
that, how much effect a ten-mile breeze would 
have from the east? 

A. It would have quite an effect—that is, if it 
was a beam wind. 

Q. How much would you have to hold the tow 
out sort of diagonally into the channel with a boat 
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of the power of the Barry K to conteract the 
breeze? 

A. Well, it would take very near 40 to keep her 
a straight line, or 45 degrees practically to keep 
her on a straight course. 

Q. You would have to hold it out about 45 de- 
grees? 

A. Yes, to keep her on a straight course. 

Q. But if you held her out 45 degrees you could 
keep her out there all right? [177] 

A, If you didn’t have to slow down you could, 
I imagine. 

Q. Suppose you had to slow down. You would 
just increase the angle and still hold her off the 
bank ? 

A. Increase that angle quite a bit, practically 
go head on in the wind. 

Q@. And if you did that, you could hold her 
indefinitely off the shore? 

A. Iwouldn’t say that indefinitely. That is from 
my experience. You would try it that way and 
see what you could do. 

Q. Well, Captain Ackerman, 

A. The wind may increase by that time. 

Q. I am talking about a ten-mile breeze. 

A. Oh, it is going to stay that way. 

Q. Now, the more you quartered her into the 
wind, the more you would head into the wind and 
the less resistance you would expose to the wind. 
That is true, isn’t it? A. Yes, that is true. 
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Q. Now, could you slow that boat down and 
head into the wind and remain there as long as 
you wanted to without going into that bank? 

A. Well, no. 

Q. Why not? 

A. Beeause on account of you would be going 
along there. You never heard—saw a wind that will 
stay indefinitely ten miles. There will be pockets, 
—like an airplane or anything else, there is pock- 
ets. The same thing here. [178] 

Q. ‘Let me ask you this: If the wind increased 
a little in the pocket, you could speed up your boat 
a little and hold her off the bank, wouldn’t you? 

A. I would hate to bet any money that I could 
hold her in one spot. 

Q. I didn’t say one spot. I say keep her off 
the right-hand bank. 

A. Oh, yes; by increasing uy speed and one 
thing and another, yes. 

Q. In fact, the testimony is that the Barry K 
was pushing this tow up against the current, one- 
mile current, at six miles an hour, so that would 
indicate she had considerable power to handle her 
tow, would it not? 

A. Yes, she had power for that. 

Q. Now, if the Barry K and her tow, as there 
shown, had chosen to come up on the right-hand 
side under the conditions as they have been de- 
seribed of a ten-mile breeze from the east and a 
one-mile downstream current, how close could she 
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have kept in to the right-hand side and still pro- 
ceeded up the river safely ? 

A. Well, we will say two hundred feet. That 
is providing she don’t have to stop or anything 
hke that; that is just keep a-going and hold her 
out there. 

Q. Now, what part of her do you mean when 
you say two hundred feet? 

A. Well, I would say—be prepared for safety’s 
sake—I would say the stern, or say even the wheel- 
house, two hundred feet out, or three hundred feet, 
stern about two hundred feet off. 

@. Stern about two hundred feet off? 

A. Yes. [179] 

Q. Now, how much clear water would that leave 
on her port side for a downcoming ocean steamer 
to pass in the deep channel ? 

A. How much—on her port side? 

@. Yes. 

A. She is coming up now. She is on the Swan 
Island side, or I mean the Sauvie’s Island side. 
That’s right. That is what you are saying. 

@. Meg 

A. ‘To leave the ship come down her port side 
that would allow her practically the whole channel, 
five or six hundred feet. 

Q. Would leave the downcoming ship a whole 
channel ? 

A. Yes, it would. <A 35-foot channel. 

Q. So if the tug and tow could proceed safely 
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in the way you have described, keeping her stern 
two hundred feet off, and the ship had almost the 
whole channel to come down in on the tow’s port 
side, they could have made a safe and practicable 
passage, couldn’t they ? 

A. This is nighttime or daytime? 

Q. You understood this was at nighttime. 

A. No, I would hate to be coming down there 
with a ship and just see a green side light only 
across there. I would begin wondering what he 
was trying to do. That is if I am on the ship. 
And if I am on the towboat coming down there, 
you are two hundred feet off, and that wind blow- 
ing, you don’t know whether he has to stop on 
account of breaking or parting lines and one thing 
and another, and if you stop a minute or two you 
are going to drift, [180] the barge in front is 
going to carry away, and you can’t keep her headed 
in while you are stopped. That is practically im- 
possible. 

Q. I thought we agreed a moment ago you could 
slow down—— 

A. You stop time and time again. I will ven- 
ture to say that eighty per cent of the time you stop 
with a towboat and barges if there is any swell to 
amount to anything on the ship with a towboat, on 
account of parting lines. 

The Court: What is that expression he uses? 

A. Parting lines. 

The Court: You mean breaking? 
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Myr. Wood: He means breaking the lines, yes. 

@. Would there be an occasion for the tugboat 
to stop there? A. There may, yes. 

Q. Why? 

A. On account of the swells from the ship. 

Q. Well, if the ship does her supposed duty she 
slows down, herself, to avoid making a_ swell, 
doesn't she? A. Well,_— 

Q. Answer that question. Isn't that the rule 
and practice? If the steamer has reason to antici- 
pate that her swell is gomg to injure a tow, isn't 
the practice for the steamer to slow down while 
passing? A. Not always. 

Q. Isn't it the practice? 

A. Jt all depends on what your ship is. Now, 
some ships going [181] at six knots, which you 
don't have to go slower than that,—there is no 
ruling to that effect. All right. Keep your own 
steerage. Some ships going slow have a swell or 
suction, more so; others can go twelve konts and 
no more swell than one going six. So you can't 
go according to that. 

Q. Well, I don’t think you have answered my 
question. Perhaps you have tried to. I asked you 
this: If a steamer is going down the river with 
such draft and speed that she is throwing a dis- 
placement wave which may part the lines on a tug 
and tow she is passing, isn’t the practice for the 
steamer to slow down and avoid that contingency? 

A. All right. We will say she does slow down 
and still there is a swell. Then what? 
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Q. You are not answering my question. 

ie J thine J cam. 

Q. Isn’t it the practice for them to slow down? 

A. ‘To slow down, yes; to slow down. 

The Court: As old towboat men, these pilots are 
no doubt especially considerate that they have now 
become deep draft pilots. 

Mr. Wood: Yes, no doubt they are. They all 
do it. 

Q. Now, Captain Ackerman, what is it about 
the Barry K and her tows that makes them sus- 
ceptible to this wind resistance? 

A. They are all that way with the same tow— 
that is, practically speaking, the average towboat. 
Some a little more than others. 

Q. What is it that makes them so? [182] 

A. On account of the draft. 

@. And does the kind of eee they tow have 
anything to do with it? 

A. Yes, the types of barges have, yes. 

Q. What is it? 

A. If they are a flat-bottomed barge, they are 
inclined to slide more. 

Q. You will admit with me, won’t you, that the 
channel here at this place we are talking about is 
800 feet wide and 30 feet deep? A. Yes. 

@. And you know, of course, the law requires 
vessels to pass port to port in narrow channels 
where it is safe and practicable to do so? You know 
that? A. Yes, sir. 
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Q. Now, do you mean by your testimony that the 
Western Transportation Company places afloat on 
these waters A. What? 

Q. Do you mean that the Western Transporta- 
tion Company puts afloat on these waters a tug and 
her tow so constructed and of such power that she 
can't obey that rule im an 800-foot wide channel? 


Is that what you mean ? 

A. In an 800-foot wide channel ? 

Q. Yes. 

A. Yes, they can obey it in 800 feet; yes. 

Q. That is what we have, here. 

A. Yes, they can do it in that whole channel; 
they ean keep her [183] under control. 

Mr. Wood: I think that is pretty near the end 
of this case, it seems to me. 

Q. I mean they ean do it safelv? 

A. You are using the whole 800 feet, you under- 
stand. 

Q. No, using the whole 800 feet. A . Wes. 

Q. If they do that, there is no reason why they 
can’t pass port to port safely and practically, is 
there? 

A. Yes, vou cannot pass safely. It is not prac- 
tical and not safe. 

Q. On account of the character of the construc- 
tion of the tow? A. Yes. 

Q. You will admit, won’t you, that these tugs 
and tows, like this one, are easier to handle than an 
ocean steamer 420 feet long, won’t vou? 
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A. Well, it depends on the quarters you are in. 
As far as with no headway on, I will say a ship is 
easier to handle in a wind, the same wind, under- 
stand, ten miles. 

Q. Well, [ am not talking about ‘‘no headway 
on.”’ We are talking about general navigation. 

A. If you keep a-going full speed? 

Q. Or half speed. Isn’t the tug and tow more 
maneuverable than a heavy, 420-foot-long ocean 
steamer ? A. Yes; at half speed, yes. 

@. And isn’t it also true that a boat going up- 
stream against a [184] current is always more 
maneuverable than one coming downstream with 
the current? A. Yes, sir. 

Q. That is admitted by all, isn’t it? 

A. Yes, I think so. 

@. And it is your idea, then, that a partially 
ladened ocean steamer like the Pennsylvanian com- 
ing down through that channel and seeing the red 
light of a towboat coming up a mile away should 
elect to pass to the towboat’s left and go into these 
dangers that you describe along the dike with the 
eurrent behind them. Is that what you think the 
steamer should do? 

A. No. The steamer should stay in the channel. 
That is what they dredge the channel for. That is 
where she should stay, if possible. 

Q. What part of the channel? 

A. The deepest part. 

Q. What? A. The deepest part. 
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Q. You will admit, won’t you, that this 30-foot 
channel is the same depth clear across? 

A. I know, but why did they dig a 35-foot chan- 
nel, if not use it? 

Q. Isn’t the 380-foot channel the same depth 
clear across ? 

A. Well, the 30-foot channel 1s 30 foot. It should 
be. 

Q. Clear across. Which part of that channel 
should the ship keep which is coming down? [185] 

A. Well, I would say to get exactly the middle 
of that channel he should stay to Sauvie’s Island 
side, favor Sauvie’s Island side. 

Q. You think that even though she sees the red 
light of a towboat coming up a mile below her, that 
she should elect to take the left-hand side, do you, 
in the middle of the night? 

A. Yes, the main—of the channel, now, you are 
taking the whole thing in. 

Q. And what would you expect the up-coming 
towboat to do? 

A. That would be giving the ship the middle of 
the whole channel. 

Q. What would the tugboat be supposed to be 
doing? 

A. You are expecting him to be hugging the east 
side. 

Q. Of what? A. Of the river, there. 

Q. The east bank? A. The east bank, yes. 

Q. Under the protection of those willows? 
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ee Ves sir, 

@. And completely out of the ship channel? 

A. Nearly so. We don’t need the whole ship 
channel to get by a ship. 

Q. What do you mean? Do you mean that the 
tug and tow should be partly out in the shoal water 
or partly in the deep ship channel ? 

A. They try to hold in the shoal water. 

The Court: What water was the Pennsylvanian 
drawing ? 

Mr. Wood: The Pennsylvanian? [186] 

The Court: Yes. 

Mr. Wood: JI think she was drawing nineteen 
feet. That will appear later. Somewhere around 
there, eighteen or nineteen. 

Mr. Young: I think, your Honor, the evidence 
will also show, however, that the Pennsylvanian was 
carrying only partial cargo at the time. 

Mr. Wood: That is true. 

Q. How close does a towboat have to get into 
these willows to receive any shelter from them as 
against the wind? 

A. Well, you will receive some two or three 
hundred feet away, some resistance from the wind. 
The closer, the more protection. 

Q. I know, but I want to know the outside limit. 
How far out from those willows does she have to 
get before she loses all of their protection ? 

A. You will have to get somebody more tech- 
nical terms than I have got to figure that out. 
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Q. From your experience you don’t know? 

A. From my experience I would say three hun- 
dred feet. 

@. If she was three hundred feet out from those 
willows, she would be completely in the shoal water, 
wouldn't she? 

A. In a 35-foot contour, yes, she would. I[ 
thought you were talking about thirty feet. 

Q. If she were out anywhere in the dredged 
channel she would be getting the full force of that 
wind, no matter which side of the dredged channel 
she was on. Is that what you mean? [187] 

A. No, no, I don’t. There is always a little lee. 
The further we get away the less—— 

Q. All right. I will go back to the hghts a min- 
ute. Do you regard the front range light of a 
steamer or a river boat as of any importance? 

A. Well, I use them on ships, ves, but—the side 
light is the main thing. 

Q. Well, let’s confine ourselves to river boats. 
Does a forward range light have any importance 
on a river boat? 

A. Well, yes, some, if you have got it where you 
can see it. 

Q. What is it? 

A. Well, it lines vour—the center of your boat 
up. 

Mr. Wood: I paused. I wanted your Honor to 
hear this. 

The Cowme: Yessir. 
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Mr. Wood: Q. The front range light, then, 
helps the opposing ship coming down to meet you 
to determine your course, does it not? 

A. Yes. 

@. And the rules require a front range light for 
that purpose, don’t they? 

A. Well, if there is a barge ahead I don’t know 
where you could put that thing to line up. 

Q. Well, that is not the point. The rules re- 
quire a front range hght, do they not? 

A. Yes. [188] 

Q. And with a front range light on a boat, the 
approaching boat can determine the course of the 
one she is approaching much more exactly than she 
ean by just looking at the other ship’s side lights, 
can’t she? 

A. Yes. More accurately, yes. 

Q. In fact, if all you see of an approaching ship 
is her red hight and two vertical lights, you can’t 
tell within ten points which way she is coming, 
ean you? 

A. Let’s see. Now, wait. We are getting tech- 
nical. We are getting down to points, now. 

@. Well, you are a technical pilot. 

A. Seeing the red light, you say? Well, you 
could see the red hght from any angle, up, from 
straight ahead, to ten points. You could be clear 
aft of the red light. But vou can size up the tow 
and range things up a little bit with the tow if you 
have anv local knowledge. 
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Q. Well, I am not relying on the tow lights yet. 
It is a fact, isn’t it, Captain, that the red and green 
hghts of a ship, called sometimes the side lights, 
are supposed to show from dead ahead to two points 
abaft the beam? A. That’s right. 

Q. That is right, isn’t it? And they are sup- 
posed to be sereened so that they wili not show 
across the bow of the ship they are on. That is 
right, is it not? A. That is right. [189] 

Q. And the only are that they will show through 
is an are of ten points from dead ahead to two 
points abaft of the beam? ie Yess : 

Q. That is right. So that if the Pennsylvanian 
in this case coming down saw the red light of the 
Barry K and her vertical towing lights and no front 
range light, she could not tell within ten points what 
the course of that approaching boat was, could she? 

A. No, but it is up to the approaching ship to 
try to judge how far the ship is off the channel to 
the right or to the left, because they are coming 
obliquely to each other, which happens frequently. 

Q. Now, the front range light which is required 
by the rules is for that very purpose, to enable the 
approaching ship to determine more exactly the 
course of the ship that she 1s approaching, is it not? 
Yes, that is right. 

What? A. Yes. Right. 
Of course it 1s. 

But, now could I say something ? 
Yes. 


OFoo pr 
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A. We will say that you had that light on this 
towboat. What good will it do the ship? You 
couldn’t see it. It will just blind the pilot on the 
towboat. That is all it wil! do, because of the re- 
flection from the barge back into his face. [190] 

Q. I should suggest that be ought to raise it up 
so the other fellow can see it. 

A. The Government rules that—— 

Q. You can raise it if you raise them both. 

The Court: What did you say? 

Mr. Wood: If your Honor please, the rules re- 
quire these range lights to be so placed, one, the rear 
hight, I believe it is, a certain height above the front 
hght, and the witness has just been suggesting that 
they couldn’t raise this front range light, and I say 
they could raise it. All they have to do is raise 
their rear range light. So long as they are in a 
proportionate height they comply with the rules. 
Isn’t that right? A. Yes. . 

The Court: And that will be your claim, which 
you seriously make in this case? 

Mr. Wood: We make a claim that the front 
range heht, had it been ht and showing on the 
Barry K, would have enabled us more exactly to 
determine her course. 

Mr. Young: If the Court please 

The Court: Wait a minute, if you please. And 
even though, as I understand, the custom is not at 
all to maintain a range light where there is a tow 
like this one that interfered with the vision ? 
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Mr. Wood: I have never heard until this mo- 
ment that there was a custom not to maimtam a 
range light, but the rules absolutely [191] re- 
quire it. 

@. Now, is there a custom? 

A. There is. I don’t believe there is a towboat 
man in here or otherwise that has seen anything 
else in the Columbia River, and I am covering a lot 
of territory when I say that. 

Q. You mean it is a practice not to maintain a 
range light? 

A. To put it on eaeh side of the barge, outside 
eorners. 

Q. Iam talking about the range hght. 

A. That is what I mean. There would be so 
many lights you wouldn't know what to do with it. 

Q. We all know what a range light is, don’t we? 

A. Yes. 

Q. One required by the rules. Is it the practice 
of you towboat men not to keep a range light burn- 
ing? 

A. Sometimes, yes, we keep it burning, but it 
is no good to you. 

@. And sometimes you do not. Is that it? 

A. Well, I—when it is hazy weather so a reflec- 
tion from that light eomes, I don’t use it. I turn 
it out. 

Q. Now, let’s talk about the lights that were on 
the eorners of these scows. They are kerosene lan- 
terns, according to the testimony, hooked on to the 


vs. Western Transportation Co. 269 


(Testimony of Charles W. Ackerman.) 

corners of those scows, and you say that is in ac- 
cordance with long-standing custom here in the 
river ? Ae Yes: 

@. Is there anything in the Pilot Rules or the 
Inspectors’ Rules that justifies that? [192] 

A. I don’t know. I believe there is a ruling you 
must have a light on each outer corner of a barge. 
I believe there is something of that kind. 

Q. You don’t know what the rules are about 
that? 

A. Well, not exact, no. I am sorry. I should 
know. 

Q. Well, there is no use asking you that. 

The Court: Mavbe it is like our business. He 
would have to look it up. 

Mr. Wood: Q. You will admit that ocean 
steamers pass in this place port to port and always 
have, will you not? A. Yes, they have. 

Q. And when towboats with tows mect there, 
how do they pass? 

A. They stay—thev pass port to port on the east 
side of the channel. 

@. You mean completely out of the channel? 

A. Well, or as nearly out as they can get. Now, 
I will have to go back to towboats to explain why 
thev do that. Could I do that? 

Q. You can explain anything if you want to. 

A. Well, if you have a raft man coming down 
there and trv to hold your side of the channel, 
which you say go down there 
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Q. Excuse me, Captain. I don’t want to prolong 
this, and neither does the judge. We are not in- 
terested in rafts. A. All richie Skip it. 

The Court: You might develop, though, how 
long up and down the river is this supposed dan- 
gerous area, there. Do you know what [193] I 
mean, ‘‘up and down the river’’? 

Mr. Wood: TI shall be glad to have your Honor 
ask him any such questions as that. 

The Court: You ask him. You are doing fine. 
We have heard a lot about the width of the river. 
Just consider that a special danger condition zone 
in there. What is the extent of it? 

Mr. Wood: Q. How far up and down the river, 
Captain Ackerman, would you consider this hazard- 
ous area that you have described around Post Offiee 
Bar to continue? 

A. Well, from the mouth of the river to about 
here (indicating). There is a slough coming right 
there to here (indicating). There they can spread 
out and there is more water on all sides from the 
mouth of the river up to that point. 

Q. From the mouth of the river up to a place 
marked A. Multnomah Channel. 

The Court: Just put your finger where the col- 
lision occurred. 

Mr. Wood: Right there? 

Mr. Erskine B. Wood: About two-thirds of the 
way into the area from the mouth of the river, 
would you sav? 
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Mr. Wood: Of course, the mouth of the river is 
away down here. He describes it as from the mouth 
of the river up to the place on the chart where 
Captain Reed marked the position of the Pennsyl- 
vanian when he first saw it. 

A. That is West Multnomah Channel, there. 

Mr. Wood: Yes, it is west of Multnomah Chan- 
nel Entrance fixed white. [194] 

The Court: Where, Mr. Young, according to 
your theory, do the towboat men begin to take to the 
left coming up the river? 

Mr. Young: From the mouth of the river up to 
and beyond this bend in the stream. 

The Court: Quite a few miles. 

Mr. Young: It would probably be two mules to 
two miles and a half upstream, J should say. 

Mr. Wood: From where? 

Mr. Young: From the mouth of the Willamette. 

The Court: And to the city limits, practically. 

Mr. Young: Close to the city limits, your Honor. 

Mr. Wood: That is all. 


Redirect Examination 
By Mr. Young: 

@. Captain, what has been the custom from your 
observation as to the course of travel of a river boat 
which is coming down the Columbia River and mak- 
ing the turn mto the Willamette to proceed up- 
stream? At what point does that river boat pro- 
ceed over to the east shore, if at all? 


272 American-Hawaian Steamship Co. 


(Testimony of Charles W. Ackerman.) 

A. Well, it stays on the east side right around 
from the mouth on up. 

Q. And in the case of river boats coming up- 
stream from down below the mouth of the Willa- 
mette, what is their practice with regard to the 
course they take in going up the Willamette ? 

A. Well, they stay to the left of the main chan- 
nel up to the [195] mouth and then continue to the 
left coming up river, up in the Willamette, all the 
way up to practically West Oregon. 

@. And do I understand this practice of the use 
by river boats of the east side of the channel then 
runs from the mouth of the Willamette up to a 
point near the West Oregon mill? A. Yes. 

Q. And would that include this large bend in 
the river that the Court has seen on the map? 

A. All of that. 

Q. Includes all of that? A. Yes. 

Q. Counsel asked you a question in response to 
which you said that 

The Court: What is Post Office Bar? Is it a 
bar that still exists, there? 

Mr. Wood: Oh, it was an old place in the river 
that used to shoal up, and they dredged the channel 
through it. 

The Court: No longer a bar there? 

Mr. Wood: No. 

Mr. Young: Q. May I inquire of the witness, 


your Honor, who is an expert, what is your under- 
standing about the position of Post Office Bar? 
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A. Well, the position—there is still a bar out 
there. They keep widening this channel. hey will 
have to take that whole island out to take the bar 
out. There is kind of a peninsula, [196] is what 
it is, has been filled up, and that is the Post Office 
Bar. 

Q. Measuring along the stream, what would be 
the approximate length of the Post Office Bar? 

The Court: The whole front of Sauvie’s Island? 

A. I would say two miles. 

The Court: Q. The whole front of Sauvie’s 
Island ? 

A. No, no. Opposite Sauvie’s Island. The bar 
is along here (indicating). 

Mr. Young: Loud enough so the reporter can 
hear, now. 

A. Here. It is right along this, here. Post 
Office Bar No. 3 light. 

Mr. Young: Q. You are pointing now to an 
island ? 

A. Well, it is an island, there, but there is no 
water through there now. 

Q. But on the map it appears to be an island? 

A. Yes. 

Q@. And “P. O. Bar 3 F. W.’’ appears on one 
side of that apparent island. Is that right? 

A. Fixed white light on it, yes. 

Q. Do I understand that Post Office Bar is 
within substantially the limits of that island ? 

A. Yes, approximately. 
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Q. And the bar is on the east side of the river. 
Is that right? A. West 

Q. In answer to a question put by counsel, you 
intimated that eight hundred feet of channel would 
be adequate for an ocean-going ship to go down- 
stream. Did you mean by that that it would [197] 
still be safer, practicable, however, for a river boat 
to pass the ocean-going ship if the river boat were 
going on the right-hand side? 

Mr. Wood: I object to that question. 

The Court: He left me alone. 

(‘The last question was read by the reporter. ) 


The Court: Your objection, Mr. Wood? 

Mr. Wood: I think the question is unduly sug- 
gestive. J think the witness’s answer is clear and 
complete as he gave it to me. He said they could 
pass safely and practicably. 

A. You didn’t say ‘“‘pass.’’ You said 
enough for a ship to go down.”’ 

Mr. Young: That is exactly the point I want to 
make out. 

The Court: It is cleared up. 

Mr. Young: Q. Did you or did you not mean 
to indicate that it would be safe for the river boat 
and ship to pass at that point with the river boat 
being on the west side of the stream? 

A. No, it wouldn’t be safe. 

Q. With reference to the matter of the lights 
on the Barry K, the evidenee has indicated that 
there were two lights on the forward ends of the 


‘wide 
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outside ends of the two barges forward, white lights. 
They were about six feet, I believe, above the tops 
of the barges, themselves. Now, assuming that you 
were on a river boat, or I mean an ocean-going boat, 
going downstream, and you saw the two mast lights 
of a boat with either the red or the green [198] 
hight in addition, and then beside that you saw 
these two white hghts forward and near the water's 
edge, would the existence of those white lights as- 
sist you in determining the course of the up-coming 
boat? 

A. You got that so muddled up I ean‘t wnder- 
stand it. You said a ship with those two white 
h¢hts on the side of that. They never have it. 

Q. Iam assuming you are on a ship going down- 
stream. A. Yes, I would. | 

@. And you are met by this Barry K, let us say, 
lighted as I have indicated. Would the two for- 
ward hghts that are on the barges near the water’s 
edge be of any assistance to you in determining 
what the course of the Barry K was? 

A. Yes, it would. 

@. And will you explain your answer ? 

A. Well, the further apart these two white 
lights would be, it would show that you were get- 
ting that much closer to meeting head and head, if 
you didn’t see the range lights, see, just the side 
lights, because you would be on a right angle, if they 
—if you saw the red light and saw those two lights 
bearing your line, that would show you very near 


276 American-Hawaian Steamship Co. 


(Testimony of Charles W. Ackerman.) 
crossways of it. The wider they spread the closer 
head-on you would be. 

Q. The questions which were asked vou by oppos- 
ing counsel in regard to the effect of a breeze from 
the east upon the Barry K with her tow were 
based upon his statement of evidence that the [199] 
breeze was a ten-mile breeze from the east. There 
is also evidence of Captain Reed that the breeze 
was from ten to fifteen miles an hour. Assuming 
that the breeze were, say, fifteen miles an hour, 
what difference, if any, would that make in your 
statement to the Court about the effect of the breeze 
upon the Barry K? 

A. Well, the more breeze, the more you would 
have to head into it, and the more speed you would 
have to head into it. 

Mr. Young: That is all. 

Mr. Wood: If your Honor please, I don’t like 
to consume your time, but the witness’s last answer 
compels me to go back over something. 


Recross Examination 
By Mr. Wood: 

Q. Now, Captain Ackerman, you told me that 
the tug and tow could with safety that night, with 
that breeze prevailing, call it ten or fifteen miles 
an hour, have come up on the right-hand side of 
that channel providing she kept her stern off of the 
right-hand bank a certain distance, did you not. 

A. The more wind, the further you stay away, 
with safety. 
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Q. I am going to assume, now, the maximum— 
let us say a fifteen-mile wind. How far would that 
tug and tow have to keep off of that right-hand bank 
to come up on the right-hand side safely ? 

A. Well, I would try to add a little more dis- 
tance in there—say another fifty or sixty feet, if 
I could. 

Q. How far are you going to stay now? [200] 

A. 250 feet at the least, say. 

Q. She would have to come up 250 feet off the 
dike? A. Her stern. 

Q. Off the dike? A. Yes. 

Q. And she would have to put her bow out into 
the channel further ? ie Y CS: 

Q. How far out into the channel would her 
barges extend then? 

A. Well, now, you know the figures as well as 
Ido. You can figure from the stern, 250 feet from 
the stern, and then the length of your tow and 
barge, whatever that would be. 

Q. All right. Then you will have to tell me 
what angle she would have to come up there. 

A. She is coming up there with a 45, we will say. 

@. And she could do that with perfect safety? 

A. If she would keep a-going, yes. 

Q. How much room would that leave for the 
ship coming down? 

A. Qh, I don’t know. We will say four or five 
hundred feet. 

Q. Now, you say if she kept a-gomg—— 
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A. Yes. 

Q. if she kept a-going she could control her 
course just the way she wanted to, couldn't she? 

A. Anyway she wanted to? No. 

Q. If she kept going? 

A. Well, to a certain extent, yes, she could. [201] 

Q. If she kept a-going, and a powerful tug, why 
would she have to keep her stern 250 feet off of the 
right-hand bank? 

A. Well, because you head out a ways and then 
you can't keep—you have got to make headway to 


go upstream. You willstay that way. Then if you 
stalt settling in and then swing out again. try to 
keep that up, make headway up river as well as 
across, to keep off. 

Q. Do you mean that a vessel like the Barry K 
with her tow making six miles an hour has to keep 
250 feet off of that dike with her stern, making six 
miles an hour? 

A. Well, no. I wouldn't say she had to keep 
that far off, but if anything had happened, the least 
little thing. you are supposed to use a little precan- 
tions, aren't you? You have to be out where you 
figure a little bit of safety, and if there is a ship 
coming down you would have to try to get squared 
around further, if possible. That is why it is not 
safe to go over there. That is my argument on that. 

Q. Do you know the barges after this collision 
did drift right into this dike? 

A. I don't doubt it. 
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Q. It did not hurt them, did it? 

A. Well, I don’t know, but what say those pil- 
ing were up and you was that much closer so your 
barges would light on top of these piling and bang 
up and down? 

Q. I don’t know the character of the pil- 
ing. [202] 

A. They are sharp piling along there, about a 
foot in diameter, I should judge. 

Q. At what stage is that piling out of water. 

A. Let me see. I am just going to guess. About 
three or four feet; just flush, I think, at three or 
four feet. 

Q. On the Ist of February 

A. Iam just guessing. I wouldn’t give a definite 


answer on that. 

Q. On the Ist of February, about how would 
it be? 

A. I wouldn’t say. I don’t even know what the 
stage of the river was then. 

The Court: There was some testimony the other 
day about meeting a number of log rafts in there. 
Was it meant by that that they were moored in 
there, or that there was a movement up and down 
the stream in there? 

Mr. Young: Moving up and down, your Honor. 

The Court: It was not this witness; somebody 
else. Do you want to ask him any more? 
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Redirect Examination 
By Mr. Young: 

Q. To what extent have vou observed the use 
of the river between the mouth of the Willamette 
and, let us say, the city limits of Portland by tow- 
boats that are pulling log rafts? 

A. Well, you have got to stay—you have to, in 
other words, stay—if there are two steamers, say, 
one following the other, we will put it, and you are 
above Gillihan’s on the right-hand side coming up, 
you get in to let the first ship go by and then you 
will try to swing out, if possible, to get your raft 
away from [203] the beach, but I doubt if you 
could do it, and then to come in for the second one 
you have to stay there so long that your rafts are 
grounded on that point, the tail end of your rait 
grounds. I could show you by a little pencil easier. 
I could explain it to you. 

The Court: You are not my witness. 

Mr. Young: Q. What I was asking particu- 
larly, Captain, is to what extent is the river used 
by towboats pulling rafts in this particular vicinity ? 

A. The east side is used ninety-nine per cent of 
the time, all of the time, as a matter of fact, unless 
there is something wrong or a break-up or some- 
thing. 

Q. How many towboats a day with rafts go by 
this place, would you know? 

A. No, but I will guess. I will say three or 
four; maybe from three or four to a dozen. 

Q. Three or four to a dozen a day—— 
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A. Yes. 

Q. ——go by. Now, could you give any esti- 
mate of the number of towboats with barges that 
go past this particular vicinity each day? 

A. Well, that would be pretty hard to say. 

Q. Could you give it by the week or the month? 

A. Well, Iam just going to say—I am going to 
give myself a wide space—from, we will say, three 
to ten barges a day. [204] 

The Court: Mr. Young, I understood your wit- 
ness yesterday to say that the log tows might be 
encountered on the west side of the river, which 
was an added reason for not getting over there with 
an up-bound tow of barges, but I understand from 
this witness, and I would assume, that the log rafts 
move up and down on the east side of the river. 

Mr. Young: I think your Honor’s remembrance 
of the testimony is in error, because I recall no 
testimony of any log rafts using the west side. In 
fact, have no information at all that they have ever 
used the west side, and I don’t believe any witness 
so testified here. 

Mr. Young: Q. So far as you know, Captain, 
do log rafts ever use the west side? 

A. No, no. They don’t. 

Mr. Young: That is all. 

(Witness excused.) [205] 
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produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 

By Mr. Young: 

@. Where do you live? 

A. 5616 North Haight. 

@. In Portland ? Doli Portland. 

Q. How long have you lived in Portland ? 

A. Well, I was born there, but I was away for 
awhile. 

Q. I will find out how old you are if we get the 
correct answer there. 

A. I have been here since 1893. 

Q. Captain, you are a pilot, are you, of river 
boats? Bi, OS, 

@. And what license do you carry? 

A. Well, Master’s, pilot’s license on the Colum- 
bia River between Astoria 


Q. And covering what kind of vessels? 
A. Steam vessels. 

Q. Ocean-going as well as river? 

A. No. 

@. River only? A. Yes. 

Q 


How long have you been engaged in that 
work? [206] 

A. I got the first license in 1907. 

Q. And have you been continuously engaged in 
your work on the river since 1907? 

A. With the exception of a year and a half I 


was in the hospital. 
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Q. And that work has been confined to the op- 
eration of river boats ? aw Yessir. 

Q. In connection with your work, have you had 
occasion to go past Post Office Bar, which is located 
near the mouth of the Willamette River in the 
Willamette ? A. Yes. 

Q. How familiar are you with that particular 
vicinity ? 

A. Well, I have gone by there four or five 
thousand times, I guess. 

Q. Four or five thousand times. At the present 
time by whom are you employed? 

A. The Port of Portland. 

Q. How long have you been with that organ- 
ization? A. About four years. 

Q. What is your work with the Port of Port- 
land? 

A. Running the Portland, Master of the steamer 
Portland. 

Q. What is the steamer Portland ? 

A. Well, use her to move ships. 

Q. Is she a stern-wheel boat? A. Yes. 

Q. Captain, from your experience in the pilot- 
ing of boats up and down the Willamette River past 
Post Office Bar, what can you say [207] as to 
whether or not it is safe or practicable for river 
boats to use the west side of the river in the 
vicinity of Post Office Bar? 

A. Well, that would all depend on who you meet 
coming down. In my opinion, if they give you 
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plenty of room you might make it, but if you didn’t 
you are stuck ? 

Q. Then what would your answer be as to 
whether it was safe or practicable? 

A. My idea was always to eliminate the chance 
of an accident as much as possible and go up on 
the east shore. 

Q. Why would there be any more chance of an 
accident for the river boat to be on the west side? 

A. Well, you are running along that dike. There 
is a dike, there, a short piling, and in the night- 
time it is pretty dark along in there until they cut 
those trees down, and it was pretty hard to deter- 
mine just how far off shore you were. And the 
other side of the river, the worst you could do was 
to run into the sand bar if you got too close there, 
and another thing, you wasn’t dependent upon the 
other man’s idea of how to get by you. You was 
over there out of the way. 

Q. What do you mean by saying you are ‘over 
there out of the way’’? 

A. Well, ordinarily they follow the left-hand 
side, favor the left-hand side of the river coming 
down, have been for years. | 

Q. Who favors the left-hand side? 

A. The ships. [208] 

Q. The ocean ships? A. Yes. 

Q. And what about the river boats? 

A. Well, they have come along, too, but then 
they don’t make much difference. 
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Q. I mean, which side of the river have the 
river boats customarily been proceeding up and 
down past Post Office Bar? 

A. Well, I think the most of them go up the 
left-hand side of the river, 

Q. And 

A. 


ning light it doesn’t make much difference. Your 


with a tow. Of course, if they are run- 


boat is pretty active then. 

Q. What would you say as to the extent there 
would be any greater hazard to a river boat in pro- 
ceeding upstream on the west side than there would 
be proceeding upstream on the east side? 

A. Well, you are just taking a chance that the 
other fellow don’t give you enough room to get by, 
there, and, as I say, it is not a very nice shore to 
run along close to. 

Q. What effect does the fact that you are round- 
ing the outside of a curve have on the operation of 
your river boat? 

A. Well, it probably sets her over a little; 
especially in the wintertime there is more or less 
drift in there. The current sets in on the piling 
along there a little bit. 

Q. And what effect, if any, would the displace- 
ment swell of an ocean-going ship proceeding down- 
stream have upon the operation [209] of your river 
boat on the west side? 

A. Well, that depends on how close she run to 
you. If she got close enough to you to get suction 
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from her wheel, it would pull your stern over 
towards her a little bit, maybe throw you off your 
course a little, but that would depend on how big 
she was or how fast she was going. 

Q. The bigger she was and the faster 

A. The more suction. 

Q. What about the displacement swell, itself? 

A. Well, that doesn’t make a great deal of dif- 
ference, I don’t think. 

Q. To what extent has this custom to which you 
have referred of the river boats using the east side 
of the river, how long has that custom continued ? 

A. Well, when I started in in 1919 it was still 
going up that side. At that time you couldn’t get 
over on the other side. ‘The ocean-going vessels 
had to lay over to that dike pretty close, but they 
have dredged the channel since then, and as they 
dredge the channel that moves them away from the 
island, Sauvie’s island. 

Q. This custom to your knowledge has existed 


since 1899 A. Yes. 
Q. ——of the river boats using the east side of 
the river? A. Yes. 


Q. Is there any wind protection that the river 
boats have by being on the east side of the river 
that they would not have if they [210] were on the 
west ? 

A. Well, if there was a downstream wind it 
would probably be a little—a south wind, it proba- 
bly wouldn’t be quite as strong 1f you were over 
there in the bight and close to the island. 
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@. How about an east wind? 

A. Well, an east wind blows in there, too, yes. 

Q. What would be the effect of the east wind 
on your river boat if you were on the west side of 
the river as compared with being on the east side? 

A. Well, you would have to keep heading into 
it a little, I suppose. 

Q. Is there any protection on the east side that 
does not exist on the west, with regard to wind? 

A. Well, not very much. 

Mr. Young: ‘That is all. 


Cross Examination 
By Mr. Wood: 
Q. Captain Boone, before you went to work for 
the Port of Portland, whom were you employed by ? 
A. Well, I was employed by the Harkins 'l'rans- 
portation Company and the Diamond O Navigation 
Company. You mean immediately before I went 


on there? 
Q. Yes. Have you ever towed these paper 
barges for the paper company ? A. No. 


Q. So you have no actual experience handling 
them? [211] 

A. No, not the paper barges, no. 

Q. What kind of barges have you towed, saw- 
dust barges ? 

A. Sand and gravel, mostly. 

Q. For the Diamond O N avigation Company ? 

A. No, for the Star Sand Company and the 


Columbia Digger. 


288 American-Hawatan Steamship Co. 


(Testimony of Charles H. Boone.) 

Q. I was struck by your answer when you said 
that this channel in the old days back in 1900 was 
narrow and only on the side next to the dike, and 
the ships had to go that way. Is that correct? 

A. Well, that 1s what—I noticed them come in 
there pretty close to the dike. 

Q. In other words, when this custom of the tow- 
boats going to the left-hand side began, the chan- 
nel conditions were that there was a narrow chan- 
nel across Post Office Bar, ship channel, I mean, 
only about 250 feet wide. Isn’t that true? 

A. I imagine. 

Q. Well, don’t you know that? 

A. Well, I was just a kid, then. I was only 
fifteen years old. JI didn’t know how wide the 
channel was. 

Q. Well, when your knowledge of it first began, 
when was that? 

A.. Well, I was—1907 I got the first license. 

Q. Well, what were the channel conditions there 
then ? 

A. Well, they—you had to stay in there. The 
ships stayed in there. 

Q. The only ship channel there was at that time 
was in along this [212] dike. Isn’t that true? 

A ies 

Q. What? And that is when this custom began, 
didn’t it ? 

A. (The witness shook his head ‘‘Yes.’’) 

Q. Is that a fact? A, “Nes 
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Q. And with the gradual widening of the chan- 
nel the custom has kept on, hasn’t it, for the tow- 
boats to keep to the east side? Is that your idea? 

A. Yes, and the custom of the pilots is to come 
around that way, too. They haven’t changed very 
much either. 

Q. Notwithstanding the channel has now been 
widened till it is about 800 feet wide, isn’t it, at 
this place? ) 

A. That is what they say. I don’t know. 

@. Don’t you know it is about that? 

A. No, I ecouldn’t tell you how wide it is. IL 
haven’t had a chart for years. 

Q. If you want to, you can step down and look 
at this one and scale it off. If we will assume that 
the deep ship channel now is 800 feet wide, 30 feet 
deep, 800 feet wide, 

Mr. Young: Just a moment. If the Court please, 
I don’t know what the question is going to be, but 
I object to the assumption in any event upon the 
ground that it doesn’t specify the depth. 

The Court: Thirty feet, he said. 

Mr. Young: Thirty-foot channel counsel 1s 
speaking about, [213] and not the 35-foot channel? 

Mr. Wood: That is right. 

Q. Assuming that the channel at Post Office 
Bar is 800 feet wide and 300 feet deep 

A. Three hundred? 

Q. Eight hundred feet wide and 30 feet deep, 
is there any reason in your opinion other than the 
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fact that this custom grew up in olden years for 
the prevalence of this custom ? 

A. Well, that thirty feet wouldn’t do you much 
good, because this ship we moved this morning, 
she was drawing thirty feet. You would have to 
have a little more than that to float her. 

Q. Do you think that a tug and tow such as 
shown in these photographs, here, cannot, with 
safety to herself, come up the right-hand side of 
the Post Office Bar channel with a 10- to 15-mile 
breeze from the east and a downstream current of 
one mile? 

A. Well, I wouldn’t know about that. I never 
handled that boat, and not knowing how she 
handled,—it depends on the ship coming down more 
than anything else. 

Q. Well, if the ship coming down—— 

A. If it was guaranteed that the ship coming 
down was going to keep getting over to keep out of 
your way, you would be all right. 

Q. You know what Article 25 of the Inland 
Rules is? A. Yes. 

Q. What is it? 

A. Keeping to the right on the narrow chan- 
nels. [214] 

Q. Yes. Every vessel navigating a narrow 
channel shall, when safe and practicable, keep to 
that side which lies on her own starboard hand. Is 
that right? 

A. Well, that ‘‘safe and practicable’’—— 
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Q. I quoted the rule right? 
A. Yes, but that is where 
Mr. Young: The witness hasn’t had a chance to 


complete his statement. 

The Court: Oh, he is doing all right, Mr. Young. 

A. That is where the hinges come, whether you 
think it is safe to keep over in there. 

Mr. Wood: Q. Now, if the Pennsylvanian, an 
ocean-going steamer drawing about nineteen feet, 
were coming down that channel on a comparatively 
calm night, good visibility, do you think it would 
be safe and practicable for her to keep to her own 
right-hand side? 

A. Well, yes. I imagine it would. 

Q. And that being so 

A. But if the man on the boat didn’t know he 
was meeting the Pennsylvanian drawing nineteen 
feet, maybe he thought he was meeting one draw- 
ing thirty feet. . 

Q. Well, we will come to that ina minute. I 
say the Pennsylvanian coming down under those 
circumstances was found to keep to her own right- 
hand side of the channel, was she not? 

A. Well, he did. 

Q. Isay, didn’t the rule require him to? [215] 

A. Well, I don’t know whether it would require 
him to run into the other boat or not. 

The Court: By the way, I wish, there, something 
could be said more about this recall signal that 
was mentioned the other day. Some witness re- 
ferred to a recall signal. 
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Mr. Wood: I do not remember it, your Honor, 
and I do not know what he meant. 

The Court: Either the pilot or the Master con- 
ditioned one of his answers on a recall signal be- 
ing given. 

My. Wood: I do not remember it. 

The Court: Continue with this witness now, but 
I wish you would keep that in mind. 

Mr. Young: We will clear that up when he comes 
in with this witness, your Honor. 

The Court: If vou are going to put this man on 
about the Siranger, shall we do that now? 

Mr. Wood: I just want to ask him a question 
or two about it, yes. 

Q@. There is Article 25. I hand it to you so you 
ean have it before you if you want to refer to it. 
Now, you have read it, Captain Boone? 

(‘The witness laid the pamphlet on the table.) 

Q. Now, if it was safe and practicable for the 
Pennsylvanian to keep to her own right-hand side, 
she was bound to do it, was she not? A. Yes. 

Q. So that the up-coming towboat should rely 
on the down-coming [216] steamer doing her duty, 
should he not, and obeying the rule? 

A. Well, I imagine by the time they got to the 
point where it was 


Q. No, just answer my question. 

A. I suppose, yes, he would keep to the right, 
yes, if he thought he could get by. 

Q. Then if the Pennsylvanian coming down did 
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obey the rule and keep to that side of the channel 
which lay on her starboard hand, how much of the 
ship channel would she leave for the upcoming 
towboat? How much room between the down-com- 
ing Pennsylvanian and the dike would there be? 

A. Well, I don’t know. I wasn’t there. 

@. Don’t you know those channel footages? 

A. Well, where she first saw this boat and what 
she did when she first saw it, if she started off to 
the right when she first saw it, or whether she kept 
on her course and didn’t start to the right until 
she got pretty close to it. 

Q. Well, do you want to step down here and 
look at this chart? Just familiarize yourself with 
that chart if you don’t know it already. Do you 
recognize it? A. Yes. 

Q. Now, if the Pennsylvanian was coming down 
on this range, here, and left it about there, if she 
did her duty to keep to the right-hand side of the 
channel, how much would there be between her and 
the dike? You can measure it if you want to on 
the chart. Here, [217] I will give you a pair of 
dividers. 

A. Well, she is coming down here. 

@. Suppose she obeys the rule and keeps to her 
own right-hand side of the channel. 

A. She is drawing 

@. Nineteen feet. 

A. nineteen feet. It would be right along 
here, then. 
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Q. How much room is she going to leave for the 
other ship? 

A. Leave the whole river, there. according to 
that. Thirty-five feet, there. Is that the edge of 
the bank? 

Q. The chart speaks for itself. The 30-foot 
depth curve is shown thus. See the little dots. 
Measure it yourself. Is that right? 

A. Why did you stop there? Why didn’t vou 
keep on over here? There is water over there. isn’t 
there? - 

Q. Do vou want to look at this. Captain? 

A. No. 

Q. How much space would there have been left 
for the up-coming ship, assuming the Pennsylvanian 
did her duty and stayed on the right? 

Mr. Young: If the Court please. vour Honor 
will have in mind that these questions put by coun- 
sel, ‘‘assuming the Pennsylvanian did her duty.” 
is one of the questions your Honor will be called 
upon tO pass on. 

Mr. Wood: Q. I will say ‘‘assuming she kept 
to the right-hand [218] side of the channel.” 

A. Assuming where she started to get to the 
right? 

The Court: Come back to the chair, please. 

Mr. Wood: Q. Captain, that seems a simple 
question to answer. I wish you would give us the 
benefit of your opinion on it. 

A. Well, if you could tell me where she was when 


vs. Western Transportation Co. 295 


(Testimony of Charles H. Boone.) 
she took to the right. That map just shows the 
courses. 

Q. Well, Captain, I have shown you here on 
the chart that here the Barry K when she sighted 
the Pennsylvanian was in the general vicinity of 
Post Office Bar 3, and the Pennsylvanian was up 
about abreast of Multnomah Channel on her right- 
hand side. 

Mr. Young: If the Court please, I think the 
witness should be further informed that the Penn- 
sylvanian was coming down the Post Office Range, 
however, which necessarily —— 

A. That is what I am trying to get, is when she 
left that range. 

Mr. Wood: Come on down here. I will show 
you. 

Mr. Young: If counsel can show the witness, 
your Honor, where the Pennsylvanian was when 
she left the range, there is no testimony in the 
case at this stage to indicate that. We don’t know 
exactly where she was in the present state of the 
record, 

Mr. Wood: @Q. Now, Captain Boone, the Barry 
Ix was here, according to Captain Reed, when he 
first sighted the Pennsylvanian. The Pennsylva- 
nian was here, as near as Captain Reed could tell, 
when he first sighted her, see. Now, assuming that 
the Pennsylvanian, commencing from this point, 
or a hundred feet, or [219] a few hundred feet 
from there, began to leave the range and come down 
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here to the right so that the vessels would meet 
well, there is the col- 


anywhere in this vicinity 
hsion—supposing they were going to meet down in 
that part of the channel, see, but the Pennsylva- 
nian, I want you to assume, kept to her right-hand 
side—— A. She left the range here? 

@. And that is where the collision took place. 

A. In a direct line she went to there? 

Mr. Young: Pardon me. If the Court please, 
there is no evidence to indicate that the Pennsyl- 
vanian left the range a hundred feet 

The Court: It will have to be. Mr. Wood may 
be intending to put it in, as far as I know. 

Mr. Young: I want to clarify that point. There 
is nothing in the record at this time, at least. 

Mr. Wood: Q. Captain Boone, here is where 
she was when Reed first saw her, so he says. Here 
is where she was when the collision took place. 

A. How far is that? 

Q. That is up to you. 

A. Where is that other light over here? 

Q. Captain Boone, I will ask you this. This 
seems sunple enough. Look here, now. Is not that 
channel all along there, about the vital part we are 
talking about, the whole distance of it there [220] 
is practically the same width, is it not? 

A. Well, you have only got part of the chan- 
ne]. There is some more over here. 

Q. I know it. I am talking about the dredged 
30-foot channel. It is the same width all along, 
is it not, about 800 feet? 
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A. That is what you measured it. 

Q. If it is all the same width, it does not make 
any difference where they meet, as long as I as- 
sume the Pennsylvanian was obeying the rule and 
keeping to the right. If she obeyed the rule and 
kept to the right, how much water would there have 
been for the up-coming ship to pass in? 

@. According to that, she would have the whole 
river, there. 

Q. Isn’t that enough? 

A. I don’t know. You would have to determine 
whether she was really there or whether she cut 
across there. That is the question. 

Q. if the Pennsylvanian did her duty and kept 
to the right, the up-coming ship would have five 
or six hundred feet of water anyway to pass in, 
wouldn’t she? 

A. Well, of course, as I say, it-depends on when 
she started over to the right. If she followed that 
shore down—yes, nineteen feet—she would be pretty 
close to the bank. 

@. I do not see why you aye so unwilling to give 
me a direct answer on this. 

A. I don’t know where she was, if she arrived 
at that point. 

Q. I have shown you the channel is the same 
width all the way where [221] they met. 

A. Maybe she is farther over to the left and went 
over there later on. 

Q. How much room, then,—lI will put it to you 
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this way—should the Pennsylvanian have left on 
her port side for the other boat to pass safely 
with her tow? 

A. Well, that would be up to him. I don’t know. 
I couldn’t say that, because I don’t know how 
he handles his ship. 

Q. Well, Captain Boone, on your direct testi- 
mony when you were testifving for your counsel, 
here, you testified that it would be all right for 
the up-coming boat to take the right-hand side 
if the other fellow left him enough room. 

A. Yes; sure. 

Q. All right. How much room do you have to 
leave him? 

A. Well, leave him enough to get by. It depends 
on the boat. 

Mr. Wood: If that kind of answer satisfies your 
Honor, why it satisfies me. 

The Court: Why drag me into this? 

Mr. Wood: Q. You said the displacement wave 
would not have much effect, did you not? 

A. ‘The displacement swell,’’ I said. The swell 
from the bow, as I understand it. 

Q. The displacement swell of the down-coming 
Pennsylvanian would not have any appreciable ef- 
fect, you said, on the towing? 

A. Not necessarily, I think. [222] 

Q. I think so, too. Then you said that the suc- 
tion from the steamer might have some effect? 

A. Yes. 
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Q. How close would they have to be to produce 
that effect? 

A. Well, it depends on the speed of the ship and 
the draft. Some ships suck worse than others, too. 
I couldn’t give you a—— 

Q. You can’t give any answer to that? 

A. J have had them pull me, yes. Got too close 
to them. 

Q. Can you give us any idea? 

A. Well, I was probably fifty or a hundred 
feet. 

Q. About this night, with the Pennsylvanian 
coming down drawing nineteen feet and the up- 
coming ship going six miles an hour, can you give 
us any idea how much effect the suction would be? 

A. No, I couldn’t, no. 

Q. No. But if there was suction, what would 
its effect be on the Barry K and her tow? What 
would it do to them? 

A. Well, it would interrupt her course. 

Q. Which way? 

A. Well, it would ordinarily pull the stern of 
the boat to the ship. 

Q. That is what I thought. Then if the Barry 
K were coming up on the right-hand side, here, 
erab-wise, holding her nose out into the breeze a bit, 
and the Pennsylvanian produced any effect on her 
by suction, it would be to pull the Barry K’s stern 
this way, would it not? [223] 

A. Yes. Probably pull the barges first, though. 
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Q. That is what I want to find out. First you 
said it was going to pull the stern. Now you say 
pull the barge. 

A. It doesn’t necessarily have to be the boat. 
That is where you generally feel it the quickest, on 
the stern. 

Q. In other words, it would have a tendency 
to straighten her up in the channel, would it not? 

A. Yes. 

Q. That would not do her any harm, would it? 

A. I guess not. 

Mr. Wood: ‘That is all. 

Mr. Young. That is all. 

(Witness excused.) 


The Court: Now, Captain Stayton. 


N. W. STAYTON, 


a witness in behalf of the Libelant, was thereupon 
recalled for further cross examination, and, hav- 
ing been previously sworn, further testified as fol- 
lows: 

The Court: Mr. Wood reserved the right to ask 
you about your testimony in the Siranger case, 
Captain. 

Mr. Wood: That is right. [224] 

Further Cross Examination 
By Mr. Wood: 


Q. I have sent into the clerk’s office and got 
the testimony in the Siranger case, and I want to 
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read you a passage where the Court was questioning 
you, and ask you if you remember giving this tes- 
timony, if it is correct: 

“The Court: Were you figuring on going 
right on past there without giving a passing 
signal ? 

“A. Yes, sir. I meet a good many tugs in 
there on both sides of the channel and well 
off the ranges, and we blow no passing signals. 

“The Court: Your idea is that the rules 
aren’t binding on you, or are they? 

‘A. Not under the rules of these motor- 
boats. I don’t think they are included in it. 
They are not ineluded as steam vessels, these 
little uninspected craft. 

“The Court: You think it is only steam 
vessels that you have to blow for? 

‘‘A. Steam vessels and inspected motor ves- 
sels, larger vessels. 

“The Court: The rules don’t say anything 
about that, do they? 

‘‘A. Well, I will tell you, Judge, the rule 
on motorboats and such like as that is kind 
of funny. It is a kind of a hard rule to under- 
stand entirely. 

‘‘The Court: Do you mean to say that you 
don’t think [225] they are binding on you? 
Is that what you are saying? 

‘‘A. No, I wouldn’t say that, Judge. 

‘“The Court: Well, you don’t think that 
this rule requires you when you overtake a 
vessel to blow for anything on the river? 

‘“(No answer.)”’ 
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Now, do you remember giving that testimony ? 

A. Was that before the Court, or was that be- 
fore the inspectors? 

Q. That was before the Court. The Court was 
asking you the questions. If you wish to refer to 
this later it is page 344. 

Mr. Young: I dom Gina, ent, 

A. I-suppose if it is in the record why I made it. 

Mr. Wood: Q. Well, then, do you now, in the 
light of that testimony, admit that you don’t always 
consider these pilot rules binding on you? 

A. If that is brought into the record, hasn’t the 
right of—the Inspectors’ decision on this Siranger 
case with that collision got a right to be brought 
into the Court? 

Q. I don’t know about that. I am asking you 
whether you gave that testimony and if it is cor- 
Tec. 

The Court: Well, that is not the question. He 
says if it is related there he must have given it. 
Now, the question is what his present position is as 
to the rules, Mr. Wood. 

Mr. Wood: Q. Do you think, as a pilot, that 
the rules as to blowing signals are binding on you 
pilots or not? [226] | 

A. They are at the present time. I told you 
since the Siranger case came up that this law has 
been changed and the motor boats are under a new 
regulation to what they were at that time. 

The Court: Q. Well, there are no motor boats 
in this case. 
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A. Motor boats are considered as a steam ves- 
sel at the present time. 

Q. Well, did you understand and do you under- 
stand now that there was a time on the river when 
you did not have to blow any signals at all to a 
motor boat? 

Mr. Young: If the Court please, it seems to me 
there ought to be something in this type of cross 
examination, because there is no motor beat in- 
volved in this case. 

Mr. Wood: I am going into the competency of 
this pilot and also to show that they do not regard 
these rules as binding on them. 

The Court: Q. The question he is asking you is 
whether you, as a former tugboat man—lI under- 
stand you graduated into a deep sea pilot, Colum- 
bia River pilot,—as a former tugboat man, do 
you consider the Inspectors’ rules were binding on 
towboats, particularly as to blowing signals? That 
is the question. Let us pin it down to that. Did 
you ever take that position? 

A. They are at the present time, Judge. 

Q. Were they at the time of this accident, in 
your opinion? 

Mr. Young: February 1, 1941. 

A. This accident wasn’t in February, ’41, Judge. 

The Court: Q. What? [227] 

A. This accident wasn’t—— 

Mr. Young: February 1, 1941, is the date of the 
Barry K accident. 
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The Court: Q. In the present case the accident 
oecurred in February, 1941? 

A. Yes. 

@. Do you think the rules were binding then 
on towboat men? 

A. Certainly. This was a steam vessel that had 
this tow. 

The Court: Anything further ? 

Mr. Wood: Q. I should like to ask him 
whether, at the time of the Siranger accident, he 
considered the rules requiring passing signals were 
not binding on him. 

The Court: Well, Wit Wood, I think shat is 
covered. 

Mr. Wood: Verv well. I withdraw it. 

The Court: Anything further? 

Mr. Young: No questions. 

The Court: Step down. 

(Witness excused. ) 


Mr. Young: Your Honor made some inquiry 
as to the use by Captain Reed of the term ‘‘re- 
eall signal.’’ In checking with Captain Reed, he 
does not recall using that term. 

The Court: No, I will just tell you the impres- 
sion I got. The reporter says it was right. The 
Barry Kk blew the first signal, the two blasts. Then 
the Pennsylvanian answered with one. [228] Then 
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there is the same sequence of signals by the Barry 
K without answer, four, two, and four, and some 
place in there when he was being examined about 
his impressions at the time as to what he might 
expect of the Pennsylvanian, he said it might have 
been different if you got a reeall signal, something 
like that. 

Mr. Young: Why not call Captain Reed to the 
stand ? 

The Court: Suit yourself. 

Mr. Young: As long as your Honor has raised 
the point, I should like to have it clarified. 

Captain Reed, will you take the stand, please? 

I wonder if the court reporter could turn to that 
testimony. 


WM. A. REED, 


produced as a witness in behalf of the Libelant, was 
recalled to the stand and testified further as fol- 
lows: 
Further Direct Examination 

By Mr. Young: 

Q. Captain Reed, 

The Court: Q. First, what is a recall signal? 

A. There isn’t such a thing. 

The Court: That is easy. There is no such 
a thing. 

Mr. Young: Q. Did you in your testimony yes- 
terday make any mention of a recall signal? 

met dont think I did. 

Q. If you used the word ‘‘recall,’’? did you in- 
tend to use that word? [229] A. No. 
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The Court: Q. Do you remember this instance 
that I am talking about? 

A. No. I tried to hear all of it. I couldn’t, 
your Honor. 

@. The reporter and I both have the same recol- 
lection. In giving your testimony you said at a 
eertain point that if you got a reeall signal—or 
that your conduct might have been different. Do 
you remember anything like that at all? 

A. No, I really don’t remember it. 

Q. Anything at all like that? AD NG: 

The Court: We will attribute it to the hot 
weather. 

Mr. Young: I might make the suggestion that 
the reporter might check that, and if he will sup- 
ply me a short transeript of it we will check it. 

Mr. Wood: J want to ask him a question as long 
as he is on the stand. 


Further Cross Examination 
By Mr. Wood: 

Q. Captain Reed, I am showing you Libelant’s 
Exhibit 4, a photograph of the Barry Kk. The pilot 
house on that ship was changed or altered, at one 
time, was it not? A. It was. 

At what date was that done? 

T don’t recall. [230] 

Before or after this accident? 
Before. 

Do you know how long before ? 
No, I really couldn’t state. 


Pa o> © 
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Q. Can you tell what the change was? 

A. Yes, sir. The pilot house was raised about 
seven feet higher than originally. 

Q. Could you point on the photograph and show 
the Court the alteration that was made? 

A. This cabin—or there was two cabins put in 
here (indicating), one on this end, and one on the 
back end was put in between the pilot house and 
the cabin. | 

Q. Raising the pilot house? 

A. Raised it exactly seven feet to measurement. 

@. Did it raise anything else? 

A. Yes, it raised the side lights and the mast 
lights. 


Q. Did it raise any of the rest of the housing? 

A. No. 

Q. Just the pilot house? 

A. Just the pilot house. 

Q. Raised that seven feet? 

A. Raised that seven feet. But there were two 
rooms. 


Q. And were those two rooms built on there ad- 
ditional ? 

A. Yes, additional from the original. 

@. So those two rooms—well, what are the di- 
mensions of those two rooms? [231] 

A. Those rooms were 22 feet long and 7 feet 
high. 

Q. So they gave an exposure to wind pressure 
of 22 feet by 7 feet? A. Yes, sir. 
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Q. And then on top of that you put a pilot 
house seven feet higher than it had been before? 
A. No, the original pilot house just raised. 

Q. I know, but the height of it was seven feet 
more than it had been before? A. Yes. 

Mr. Wood: Does your Honor understand that? 

A. Seven and a half feet. 

Mr. Young: Q. And you are clear in your 
mind that that raising occurred before the acei- 
dent A. Yes, sir. 

Q). of February 1? es MGS Siar. 

Mr. Wood: Q. And all of that would increase 
the surface exposed to an easterly breeze, would 
it not? A, Wesmsie 

QO. Did vou have anything to do with that rais- 
ing of the pilot house? eNO, sil. 

@. Who decided on that? 

A. Myr. Confer and Mr. Gault. 

The Court: We are gomg to quit at twelve, Mr. 
Young. You have 21 minutes. 

(Witness excused.) [232] 


Mr. Young: I cannot guarantee to finish with 
the cross examination of this witness. We can put 
him up and stop at twelve. 
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produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 

Q. Mr. Davis, do you live in Portland? 

A. 7427 Southeast Ninth. 

Q. And how long have you lived here? 

A. Well, I haven’t lived here all of the time 
since 1903. I have been in and out of Portland 
since 1903. 

@. What is your occupation? 

A. At the present time? 

Q. Yes. 

A. Jam alternate Master and pilot of the tug 
Shaver. 

Q. Employed by whom? 

A. Shaver Transportation Company. 

Q. What was your work prior to that time, prior 
to the time you worked for Shaver Transportation ? 

A. Qh, pilot and Master of tugboats. 

@. And what license do you hold? 

A. Master of inland vessels of any gross tons, 
and pilot, first-class pilot, from Astoria, Warren- 
dale, and Oregon City. [233] 

Q. And how long have you held those licenses? 

A. 1926. 

Q. How long altogether have you had experi- 
ence in the operation of boats on the river in any 
capacity ? 
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A. You mean as a deck hand, too? 

Q. In any capacity. A. Since 1917. 

Q. And then since 1917, then, you have been 
on the river on river boats, have you, working on 


river boats? A. Yes, sir. 
Q. Do you have a license to operate ocean-going 
steamers ? A. No, sir. 


Q. Your experience is confined to river boats? 

A. Yes, sir. 

Q. To what extent have you had occasion to go 
past Post Office Bar which is down the Willamette 
River near its mouth? 

A. Well, that is quite frequent, but it is hard 
to tell how many times that you would a week 
or anything like that, because we go into the lower 
river and get a tow and come back. I would say 
twice a week anyway. 

Q. So you are familiar with Post Office Bar? 

A. Yes, sme 

Q. Based upon your experience in the operation 
of river boats and towboats, will you state to the 
Court whether in your opinion it is safe or prac- 
ticable for river boats to use the west side of [234] 
the river when passing Post Office Bar? 

A. Well, we use the east side of the bank all 
the way through. 

@. Just answer the question. In your opinion is 
it safe or practicable for river boats to use the 
west side of the river at that point? 

A. No, I would say it isn’t safe to use the west 
side. 
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Q. Now, will you explain your answer? 

A. Well, that is quite a question to explain, to 
my idea. 

Q. Well, you have the opportunity, so explain it 
now, please. 

A. You get down in that bend in there with a 
tow of barges or rafts, why you are in too close 
a quarters to pass a ship. 

The Court: Now, right there, he has got barges 
and rafts over on that side of the river again. 

Mr. Young: Q. Now, have you ever operated 
or piloted a river boat pulling a raft or pushing 
barges, and used the west side of that river? 

A. No; no, I never did. 

@. You never did? A. No, sir. 

@. Have you ever seen any other pilot operate 
river boats on the west side of the river around 
Post Office Bar? 

A. Well, as far as I could recall, I saw a boat— 
I couldn’t say what year it was—an Astoria boat 
come up around that side. 

Q. Is that the only instance you know of? 

A. That is the only one that I have seen, my- 
self. I couldn’t say [235] what has happened while 
I was away from there. 

The Court: Q. Then what do you mean by 
meeting rafts or barges over there? What did you 
mean by that a minute ago? 

A. I never said ‘‘meeting rafts or barges.’’ I 
said I wouldn’t go over there with rafts or barges. 
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Q. I thought you said a minute ago, and I think 
the witness said the other day, that if you got into 
that bend and you came on some rafts or barges 
you would be in a fix. 

A. No, I never said that. 

The Court: Which, of course, is contradictory 
to vour theory of the case, that rafts and barges 
are never over on that side of the river. 

Mr. Young: I am still convineed, vour Honor, 
that a check of the transcript there will show that 
no witness has testified to rafts or barges. 

The Court: I misunderstood him. He says, if 
you get in there with rafts or barges. 

Mr. Young: That is to say, if you did that 
you would be too close. 

(The last question and answer were read by 
the reporter. ) 


Mr. Young: Q. To your knowledge, will you 
state whether or not it has been the uniform prac- 
tice of river boat men to use the east side of the 
river in passing Post Office Bar? 

A. Absolutely, yes. 

Q. And will you inform the Court as to what 
distance along the [236] river that practice has 
obtained in? 

A. You mean from Astoria, up in? 

Q. Well, how far up or below Post Office Bar? 

A. From the mouth of the Willamette. 

Q. And how far upstream? 

A. I will say around the highway bridge or 
street bridge at St. Johns. 
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The Court: Q. Do you claim that river boats 
without tows do that, too? 

A. Well, the river boat without a tow, why they 
are more active. 

Q. I know what they are. 

A. They go where they want to go. 

Q. I know what they are. What I want to 
know is, do you claim they do that, too? 

A. Ido. I hold the east side all the way along 
ene. 

Mr. Young: @. Have you, yourself, ever seen 
anyone else piloting a river boat without a tow or 
without—it is either a tow or barge—in using the 
west side? 

A. A boat running without a tow? 

@. Running light, yes. A. Yes. 

Q. You have seen that? A. Yes, Si: 

(). However, then, your answer, as J under- 
stand, is confined to the river boats which are 
either pulling tows or pushing barges. Is that 
correct? [237] A. Well, a barge is a tow. 

Q. Well, either way. In some way handling 
barges or rafts, let us say. 

A. Well, handling barges or rafts we stay to 
the east bank. 

Q. Stay to the east bank, there. Now, a few 
moments ago you stated in your opinion it was 
neither safe nor practicable for river beats to use 
that west side of the river. You were about to state 
why. Now, will you develop that, please? 
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A. Well, when you see a ship coming down 
there, you don’t know whether it is going to draw 
nineteen feet of water or thirty-five feet of water. 
And if you were in there close enough to the bank 
and the swells from the ship or the kick-up from 
the stern would come in against you with the tow, 
why it would set you over into the dike, if you 
was a couple of hundred feet off the dike, and if 
the wind was blowing, there, and you had to slow 
down for your lines, to keep the ship swells from 
parting your lines, and the wind was blowing on 
that west bank, which it does quite often in the 
wintertime, why you would blow on that bank, on 
that west bank. 

The Court: How long is that dike, Mr. Young? 

Mr. Young: Were you asking me, your Honor? 

The Court: Yes. 

Mr. Young: It is a little over four thousand 
feet long. 

Q. Do you agree with that, Mr. Davis? 

A. Well, I couldn’t say exactly how long the 
dike is, because part [238] of the lower end of it 
is tore out, down at the lower end. 

Mr. Young: I think it runs a little over four 
thousand feet, your Honor. 

Q. Mr. Davis, I am handing you Libelant’s Ex- 
hibit No. 5, which is a photograph of the Barry K 
with the barges which she was pushing at the time 
of the accident. 

The Court: Mr. Young, these people all say they 
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stay on the east side there for a distance of two 
to two and a half miles? 

Mr. Young: Yes. 

The Court: That is twelve to fifteen thousand 
feet. 

Mr Young: That is right. 

The Court: And they emphasize, as the Number 
1 reason for doing so, the danger from the dike 
which is only over four thousand feet of the dis- 
tance. 

Mr Young: That is right. 

The Court: Do you claim that the existence of 
the dike there for a third or a fourth of the dis- 
tance is controlling as to the entire area through 
there? 

Mr. Young: That is one factor, your Honor. Our 
position is this: that, as you observe from an exam- 
ination of the chart, there is a long, sweeping bend 
of the river which runs there for possibly a mile 
and a half to two miles, throughout its entire 
length. The dike, to which we have been referring, 
happens to be located at the point which is in 
close proximity to the point of the accident which 
was involved in this case, and at that [239] par- 
ticular point creates an additional hazard, which, 
perhaps, may not exist at other points along the 
river, there. However, ships which are traveling 
along the stream do not travel with the speed of 
either airplanes or automobiles. They are traveling 
comparatively slowly, and their maneuverability is 
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therefore much more limited. For that reason, if a 
boat, for example, is coming upstream, a river boat, 
and it is to avoid the hazard which is on the west 
side of the river at this point, it naturally will 
have to stay over on the east side for a greater 
distance than merely the length of some four thou- 
sand feet, which is on the west side where the dike 
is, in order to miss the dike altogether. That is 
simply one factor which enters into it. In so far 
as this custom is concerned, its relevancy to this 
lawsuit is naturally confined to the place where 
the accident occurred. It happens that the testi- 
mony of the witnesses covers a little greater area 
than the particular point of accident. 

The Court: Well, what factor, really, other than 
the dike, is in accordance with the bearing 

Mr. Young: The fact—the witnesses have al- 
ready referred to them, your Honor—the fact that 
the ship is coming around a long, sweeping bend, 
and if the river boat is on the outside of that 
bend—that is, over near the west side—there is 
the tendeney towards side-shpping. 

The Court: It all comes back to the dike. They 
would be thrown against the dike. [240] 

Mr. Young: If the dike wasn’t there they would 
be thrown against the shore. The dike makes an 


inereased hazard, because it is more dangercus to 
run into the dike, which has the spikes in it which 
one of the witnesses has mentioned 

Mr. Wood: There is no testimony that that con- 
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dition prevailed at that time. In fact, the testimony 
was that the barges went over there and tied up 
along the dike, which would imply the piles were 
out of the water. 

Mr. Young: The piles, in fact, vary in height. 
Some of them are out of the water and some of 
them are not. The only point I am making at 
this time is—and this is a matter that is perfectly 
obvious to anyone—that if a river boat grounded on 
a soft bank the amount of damage to a riverboat 
would be less than the amount of damage if the 
river boat runs against a piling, whether the piling 
is out of the water or under the water or both 
places. That is the point I make, there. 

Now, answering your Honor’s questions further, 
there are a number of factors that enter into this. 
Take, for example, the Barry K coming down the 
Columbia River and making the turn at the mouth 
of the Willamette. If that boat has to avoid the 
hazard, let us say, of this dike, which is on the 
west side of the stream, there would be no sense in 
the Barry K first crossing the mouth of the Willam- 
ette and going over to the right-hand side until it 
gets up to the point just opposite the dock and 
then at that point crossing over to the left-hand 
side, staying there [241] until it gets back to that 
particular hazard and then coming back to the 
right-hand side again. In other words, you would 
have three crossings of the river involved, whereas, 
in following the course that the Barry K was fol- 
lowing at this time, there wasn’t any crossing of 
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the river involved, and to that extent a hazard of 
collision of boats going in each direction, whether 
ocean-going boats or river boats, would be con- 
siderably reduced. That is one of the factors which 
enters into the picture in explaining why it is safer: 
and more practicable for the river boats to stay 
over on the east side of the river all of the way 
up from the mouth of the Willamette to the place 
where this accident occurred and to some little dis- 
tance beyond. 

The Court: Practically the city limits of Port- 
land. 

Mr. Young: Yes, that is true, because the bend 
runs up here practically to the city limits of Port- 
land. Here is the Port of Portland terminal right 
at this point, and you are just pulling out of the 
bend when you get up to that point (indicating). 
These factors of side-slipping, the factors of the 
effect of displacement swell from a downstream 
ocean-going ship throwing the waves over against a 
light-draft river boat proceeding upstream, tend, 
as the witnesses have indicated, to throw the river 
boat over to the river boat’s right or starboard side 
and would increase the danger of running into 
either a bank or a dike, if it happens to be in the 
position of the location of the dike. Those hazards 
are all eliminated when the river boats use the 
east side of the stream. [242] 

The Court: The dike is the big feature, then. 

Mr. Young: The dike is a big feature. 
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The Court: The dike has been featured. 
Mr. Young: There is no question about that. As 
a matter of fact, the accident happened just op- 
posite that dike, just across the river irom tire 
Silo Dolphin, as indicated on this map. 
The Court: You don’t have any further ques- 
tions in a short time? 
Mr. Young: Well, probably not, your Honor. 
The Court: Eight o’clock in the morning, gen- 
tlemen. 
(Thereupon, at 11:55 o’clock A. M., Court 
was adjourned until tomorrow, Thursday, July 
17, 1941, 8 o’clock A. M.) [248] 


Thursday, July 17, 1941, 
at 8 o’clock A. M., 


pursuant to adjournment, the following further 
proceedings were had: 

Mr. Reed: If the Court please, yesterday morn- 
ing your Honor inquired of Captain Reed whether 
he had used the term ‘‘recall signal’’ im his testi- 
mony, and Captain Reed, upon the stand, did not 
remember having used that language. Since yester- 
day, the reporter has rum off a part of Captain 
Reed’s testimony, and I should hke at this time to 
put Captain Reed upon the stand in this regard 
toward the end of clarifying the use of that word. 

The Court: Have you seen a copy of it? 

Mr. Wood: No, I have not. 

The Court: Give that to Mr. Wood. 
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produced as a witness in behalf of the Libelant, was 
recalled to the stand and testified further as fol- 
lows: 

Further Direct Examination 
By Mr. Young: 

Q. Captain Reed, the reporter’s transeript of 
the part of your testimony when you were first on 
the stand and under your cross examination by Mr. 
Wood contains the following question and your an- 
swer as follows: ‘‘Question: You think that when 
you request a starboard to starboard passage with 
two blasts, the other [244] ship must accede to it? 
Answer: Yes, sir. If she doesn’t she can blow me 
a recall or a danger whistle.’’ Do you recall having 
given that answer? 

A. I don’t recall it, but the court records shows 
it. I must have done it. 

Q. Have you any explanation for the use of that 
word ‘‘reeall’’? 

A. Well, the only explanation I could make on 
that ‘‘reeall,’’ I think there is such a thing when 
you go up to a bridge and blow for it and then 
you decide not to go through, you recall the whistles 
that you put in. My interpretation of this was, if 
he didn’t want to go to starboard he could have 
ealled my whistles with a danger whistle. That is 
about the only interpretation I could have. He 
should have given me a danger whistle if he didn’t 
want to pass starboard to starboard. 

Q. You mean a danger whistle instead of a port 
passing whistle? A. Yes. 
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Mr. Wood: While Captain Reed is on the stand 
I might want to ask him one question. 


Further Cross Examination 
By Mr. Wood: 

Q. Captain Reed, at my request the other day 
you marked on the chart the place where the barges 
ended up at the end of their drift after they were 
torn loose. A. Yes, sir. 

Q. We marked it here on the chart together, but 
I didn’t ask you, [245] and I should like now to 
ask you, to show us where it was that the Barry K 
went and tied up after the collision. I think you 
mentioned some Silo Dolphin. 

A. Yes, sir. Silo Dolphin, right about here. 

Q. Is it so marked? we ~ TOES, 

@. itis marked on the chart ‘‘Silo Dolphin’’? 

A. Yes. That is right close to the dike. We had 
a line out on the port side of the bow to the dol- 
phin, and we rested right alongside of this dock. 
J eased down easy on account of the wind. 

Q. That is, the dolphin is on the channel side 


of the dock? iene Sil, 
Q. And you tied up at the dolphin and lay 
alongside of the dike? A. Yes, sir. 


Q. Just for the sake of the record, here, that 
Silo Dolphin is right close to the rear range light 
of the Post Office Range? 

A. About the middle between the front and rear 
range, I would say. 
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Q. Is that a little circle there to indicate the 
dolphin? A. Messi 

Mr. Wood: Thank you. 

The Court: You don’t need to come back up 
nere: 

Mr. Young: I should like to ask one question in 
regard to this, however. 


Redirect Examination 

By Mr. Young: 

Q. What is the nature of that dolphin? [246] 

A. I think it was a three-pile or four-pile dol- 
phin. It was drove there originally, I think, to keep 
the stern of the boats that picked up milk off of 
the dike while they was picking up the milk off of 
the landing. There was a farmers’ landing, there. 
I think that is originally—I am not sure—I am not 
acquainted with the history of it. It is right close 
to that landing. 

(Witness excused.) 


Mr. Young: Mr. Davis, will you take the stand? 

The Court: While he is walking to the stand, 
Mr. Young, in your opening statement you said 
that the crossing of the Barry K’s signal by the 
Pennsylvanian was, in itself, negligence. 

Mr. Young: That is correct, your Honor. 

The Court: What did you mean by that? 

Mr. Young: The rules provide that signals shall 
not be crossed. That means that if the Barry K 
blew a whistle or a signal for, let us say, a star- 
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board to starboard passage, and the other ship did 
not wish to accede to a starboard to starboard 
passage, it could not answer the two blasts of the 
Barry K by one blast indicating a port to port 
passage, but rather would be required to answer 
with a danger signal, which would indicate then to 
the Barry K that the other ship did not wish to 
do what the Barry K asked it to do. [247] 

The Court: You evidently do not want to say 
anything. You do not eare to say anything at this 
time? | 

Mr. Wood: I was not going te, but inasmuch as 
your Honor has asked me, I will say there is no 
oceasion here for evcn a discussion of cross signals, 
because the Pennsylvanian received from the Barry 
K a one blast. They say they blew two. Three men 
on the bridge of the Pennsylvanian, al! the navi- 
gating officers, heard it as one blast. They answered 
with one. That does not give rise to a cross signal 
question at all. 

The Court: While you are up, Mr. Wood, do the 
Inspectors have authority to impose disciplinary 
penalties other than following accidents? To be 
specific, I do not know what the fact is, but assum- 
ing that the Inspectors held the general view that 
this channel down here had been deepened and 
widened by later improvements so as to make no 
longer necessary its general use on the easterly side 
by tugboats as formerly,—assuming that river boat- 
men persisted in following the old practice, do the 
Inspectors have authority to impose disciplinary 
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penalties for that use contrary to their opinions? 

Mr. Wood: Where there has been no accident? 

he Court: Ves, 

Mr. Wood: I think they have. I think they can 
impose penalties on any officer whom they regard 
as guilty of negligence. 

The Court: What is the last word? 

Mr. Wood: I think they can impose penalties 
on any officer whom [248] they have licensed and 
whom they find has been euilty of negligence, 
whether an accident has resulted or not. That is 
my view. 

The Court: Guilty of improper navigation? 

Mr. Wood: Yes. 

Mr. Young: May I make a comment, your 
Honor, with reference to this matter of the cross 
signaling? I take it from counsel’s answer to your 
Honor’s question that he would concede that i, 
in fact, there were no controversy about the nature 
of the whistle blown by the Barry K as being a 
starboard to starboard passing whistle, that then 
the pilot of the Pennsylvanian would have no right 
to answer that whistle with one blast, which would 
eall for a port to port passage. 

Mr. Wood: No, Mr. Young. I make no such 
concession. I don’t think the case has anything in 
it giving rise to even a discussion of cross signals. 

The Court: Continue the examination. 
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a witness produced in behalf of the Libelaut, hav- 
ing been previously sworn, resumed the stand and 
testified further as follows: 
Mr. Young: May I have from the clerk the 
photographic exhibits, please? 
Direct Examination 
(Cont’d.) 
By Mr. Young: 
Q. Captain Henderson, I am handing vou 
£249] 


Mr. Wood: Captain Davis, is it not? 

Mr. Young: I beg your pardon. His first name 
is Henderson. Captain Henderson Davis. 

Q. Will you examine Libelant’s Exhibit 9, Which 
is a photograph of the Barry K with barges which 
She was pushing at the time of this accident, show- 
ing the manner in which they were lashed to the 
Barry K. The evidence in this case indicates that 
the total length of the Barry K and the barges 
was about 305 feet, that the deck houses on the 
barges stood about twenty feet above the water, that 
the deck house on the Barry K_ extended the 
greater length of the Barry K, and that up to the 
top of the pilot house was a distance of about 34 
feet. From your examination of that photograph, I 
will ask you to state what, in your opinion, would 
be the effect of an easterly breeze of about ten to 
fifteen miles per hour upon the port side of the 
Barry K and its barges, assuming it was proceed- 


326 American-Hawaiian Steamship Co. 


(Testimony of Henderson B. Davis.) 

ing upstream, and let us assume that it were over 
on the west side of the river instead of the east 
side. 

A. Well, it would have a tendency to carry you 
to the west. 

Q. And that is due to what? 

A. That is due to the wind on the sides of the 
barges and the boat. 

Q. And in the vicinity of Post Office Bar, if 
the barges and the Barry K would tend to be ear- 
ried over toward the west, what hazard might they 
encounter on the west? 

A. Well, you wouldn't want to hold along the 
west bank on account of if you had to stop there 
thet you would go right in on those [250] piling on 
the west side. 

Q. Those short piling to which you refer, that is 
the dike that has been mentioned ? 

A. It is the whole dike that is built along there. 
I don’t know when it was built. It has been there 
ever since I have been on the river, and if you get 
over in there with any speed at all you would un- 
doubtedly puncture your barges. 

@. Is there any increased hazard to the river 
boat if it were using the west side of the river by 
night as distinguished from by day? 

A. Well, if you could use your searchlight along 
there coming up at mght, which would be against 
the law, if there was a ship coming down, or a 
river boat, why you could possibly stay two hiun- 
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dred feet off of those piling, but you—it is so dark 
down in that hole that you couldn’t possibly tell 
how close you were to the piling. 

The Court: What did he say? He was against 
the law? 

Mr. Young: To use a searchlight. 

A. You can’t throw your searchlight into the 
pilot house of any other boat, where it reflects into 
the pilot house of any other boat. 

Q. Then in your judgment do I understand that 
there is a greater hazard in using the west side of 
the river at night than there would be in the day- 
time ? 

A. Oh, yes, because you could see the piling in 
daytime. You [251] could see what wasn’t under- 
neath the water. 

Q. Now, to what extent is this hazard to which 
you refer related to the likelihood of passing ocean- 
going ships going downstream at that point? 

A. Well, if you would meet a boat or an ocean 
vessel coming downstream and you was on the west 
bank and then there would be another ocean ves- 
sel coming upstream, you would be right where the 
upcoming vessel wanted to be. 

@. Now, suppose that you were traveling up- 
stream along the east shore. Would the hazards to 
which you have referred still exist? 

A. No, because you can go pretty near up to 
the bank with a river boat. 


328 American-Hawauan Steamship Co. 


(Testimony of Henderson B. Davis.) 

Q. And would that be true of a river boat which 
is pushing two barges? A. Absolutely. 

Q. What has been your observation as to the 
range in size of ocean-going ships that one might 
expect at any time to meet in the Willamette River 
at this point? 

A. Well, you could figure that you would meet 
boats drawing thirty-two feet of water and in the 
neighborhood of five hundred feet long, and you 
ean't tell when you see one of those ships coming 
at night how large they are or how much water 
they are drawing. It is my opinion tliat the tug- 
boats should stay out of the way of the deep-draft 
boats, because if you are only drawing, say, six 
feet of water with a river boat, I can’t see why the 
[252] river boat should crowd the deep sea vessel. 

Q. With reference to this matter of wind re- 
sistance which you mentioned, would there be any 
protection to the river boat if 1t were over toward 
the east shore, which protection might not exist on 
the west shore? 

A. Well, you would be closer to the trees on the 
east side, and the wind wouldn’t be as strong on the 
east side as it would on the west side. 

@. Are you familar with the term known as 
‘‘side-slipping’’? 

A. Well, side-slipping, you can drive a stern- 
wheel boat into a bend and they will slip sideways 
with a tow of barges. 
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Q. That means a sideways movement of the 
boat. Is that correct? A. Ses: 

Q. Now, is the possibility of side-slipping 
stronger in the case of a river boat than of an ocean- 
going steamer? 

A. I never piloted an ocean vessel in my life. 

Q. Now, in the case of a river boat which is 
on the outside of a curve, rounding the curve on 
the outside, what is its tendency with regard to 
this matter of side-slipping if it is, let us say, going 
upstream on the outside of the curve ? 

A. Well, a stern-wheel boat would have more 
tendency to slip into the bend than a _ propeller 
boat would. 

Q. Now, if a steamer is coming down the stream, 
an ocean-going steamer, to what extent would the 
displacement swell of that ocean-going steamer 
affect the operation of the river boat going up- 
stream? [253] 

A. I know what you mean. Well, if a vessel 
was coming down under control, there wouldn’t be 
any, but if there was one coming down at high speed 
through there, like, I will say, that seventy-five per 
cent of the vessels do, in that 35-foot water, it would 
suck off the bank, and when the vessel passed why 
it would then go back towards the bank, the cur- 
rent would. Then on the swing the wheel current 
or kick-up from that would have a tendency to 
kick your barges over into that dike. 

Q. Now, to what extent is the effect that you 


330 American-Hawaitian Steamship Co. 


(Testimony of Henderson B. Davis.) 
have just described dependent upon the speed of 
the ocean-going ship? 

A. Well, it has always been my impression that 
an ocean ship is supposed to be under control. 

Q. I say, to what extent is the effect of this 
displacement swell dependent upon the speed of 
the ship? 

A. Well, that would depend on how many feet 
the ship was drawing. 

Q. If the ocean-going ship, say, is traveling 
ten miles an hour, does it have a greater or less 
displacement swell than if it is traveling, say, five 
miles an hour? 

A. Absolutely. Take a large ship going down 
through there ten miles an hour would draw the 
water ten or twelve feet off each side of the river, 
like that, especially on the other side, there, where 
they went close to the dike. 

Q. And if it were going faster than ten miles 
an hour, what would it do in that case? 

A. I wouldn’t know. I wouldn’t want to be 
there. [254] 

Q. Would the hazard that you have referred to 
be increased, or lessened ? 

A. It is inereased; the faster you go the more 
it is increased. In regards to the suction of vessels, 
of deep sea vessels, if I could vary away from that 
point, I worked at Ridgefield, Washington, which 
is about two miles and a half away from the Co- 
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lumbia River, and it will break lines, suction from 
ocean boats will break lines two miles and a half 
up the slough, up Lake River. 

Q@. That is to say, the lines on barges which 
are at a point two and a half miles from the ocean- 
going ship 

A. Boat houses, the floats. 

@. And is that a real hazard to river boats on 
the river? 

A. I would say it would be in close quarters. 

Q. Well, is that a really serious hazard in the 
operation of the river boats, that that can happen? 

A. Yes, it can happen. 

Q. If the lines on the barges are broken, then 
what do you have to do with your tow? 

A. You have to make your tow up again. It is 
hard to tell where your tow is going to. 


Q. And is this problem a more serious one in 
the nighttime than in the daytime? — 

A. Well, you can judge the speed of a vessel 
at daytime and you can’t at nighttime. 

Q. Would the hazard from displacement swell 
be greater or less [255] if the river boat is traveling 
up the east side of the river opposite Post Office 
Bar rather than the west side? 

A. You would be further away. If you are over 
on the east side you are practically in the clear. 
You have got lots of room over there. 

Mr. Young: You may cross examine. 

May I ask the witness one more question, your 
Honor? 
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Q. Mr. Davis, are you familiar with the type 
of lights that are used on barges which are being 
towed by river boats? I refer particularly to a 
barge which would be on the nose of the towboat 
and another one lashed on the port side forward. 
In the nighttime what lights are customarily used 
on barges of that sort in the Willamette River? 

A. I would put a light on either corner forward 
and a hght on the corner that extends the furthest 
away from my boat. 

Q. How many lights would that be? 

A. Three hghts. 

Q. What color would they be? A. White. 

Q. And would they conform to the practice 
which has existed on the river in doing so? 

A. Yes. 

@. How long has that practice existed, to your 
knowledge ? 

A. Well, as long as I have been steamboating. 

@. And how long did you say that was? 

A. Well, 1917 is what I started in. [256] 

Mr. Young: That is all. 


Cross Examination 

By Mr. Wood: 

Q. Mr. Davis, or perhaps I should call you 
‘*Captain Davis’’—what do they call vou? 

A. Me? Oh, it is hard to tell. They call me Birch, 
mostly. That is my middle name. 

Q. Well, I will call you “Captain.’”? You have 
been a towboat captain, haven’t you? 
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A. Yes. 

Q. Your whole experience has been with tow- 
boats, has it not? A. Yes. 

Q. You have never been a pilot of an ocean 
steamer? A. Absolutely not. 


Q. And you look on this question from the 
standpoint of the towboat man, don’t you? 

A. Yes, si. 

Q. Now, you said that it would be difficult for 
a towboat coming up on the right-hand side in the 
nighttime to tell how far she was off that old dike 
unless she used her searchhght. That was your tes- 
timony, was it not? A. Yes, sir. 

@. I want to call your attention to the beacons 
that there are on that right-hand shore right along 
the dike. There is one there, isn’t there? That is 
the Post Office Lower, I think they eall it. [257] 

A. That is the one down in the bend, there. 

Q. There is one down here at Gillihan’s, isn’t 
there? A. Yes, sir. 

@. And the two range lights of Post Office Bar, 
itself, are there. 

A. Front and rear range lights here. 

@. What is the approximate distance from Guilli- 
han’s up the river to the front range light of the 
Post Office Range? 

A. Iwouldn’t attempt to say. 

@. Can’t you give me an idea? 

A. No, I never measured it. When I got my 
license we didn’t have to 
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Q. Don’t you know whether it is a mile or ten 
miles? A. Itis not quite a mile. 

Q. All right. That is near enough. Not quite a 
mile. Well, would you say three-quarters of a mile? 

A. Is that particular that I know 

Q. No, not exactly. I will say it is less than a 
mile, isn’t it? A. I would say it is. 

Q. You may sit down for vour own comfort. So 


that in a distance somewhat less than a mile there 
are four Government beacons along the line of that 
dike on that bank, aren’t there ? 

A. Well, there is only one there that would tell 
vou the distance from that dike. It is right on the 
dike. The Post Office Bar light in reality is the only 
light that is right on the dike. 

Q. Well, this is true, Captain Davis, is it not, 
that the dike [258] substantially follows the bank, 
does it not? 

A. Well, not the bank that you could see. It is 
in the water a little ways from that. 

Q. A little ways from the bank. But it follows 
the line of the bank, does it not? A. Yes. 

Q. And the beacons are substantially along the 
line of that bank, are they not, except possibly the 
front range of Post Office Bar ? 

A. Well, there is a dock sticks out down below. 

Q. Tell me about the lights. 

A. This light here—the Post Office Bar light is 
the only light that is on the dike. 
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Q. Well, how far is the light at Gillhan’s from 
the dike? 

A. I don’t believe that the dike runs down that 
far, to Gillihan light. 

Q. All right. Then we are not concerned with 
that. How far is the dike from the Post Office 
Bar Lower? A. That is right at the dike. 

Q. Right at the dike. How far is the Post Office 
Bar Front from the dike? 

A. I wouldn’t say. 

Q. Well, how close? 

A. I wouldn’t attempt to say. 

Q. Only a few feet, is it not? 

A. No, I couldn’t answer that question because 
I don’t know. [259] 

Q. Fifty feet, three hundred feet? 

A. I don’t know how close. 

Q. Don’t you admit that those lghts are all 
so placed that an up-coming boat ean tell how far 
she is off that shore? 

A. Not if you had to crowd in there, you couldn’t 
tell. 

Q. But you could tell, you say, if you used your 
searchlight ? A. Used your searchlight. 

Q@. But you are forbidden to use your search- 
light ? 

A. That is in any way that it would blind an 
on-coming vessel. 

Q. To what rule are you referring ? 

A. To the Pilot Rules. 
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Q. Can you point it out? We have a copy here. 

Mr. Wood: I am going to help him, your Honor. 
I know what it is. 

A. It says ‘‘forbidden ” 

Q. Look on page 34. 

A. ‘‘Any master or pilot of any vessel who 
shall flash or cause to be flashed the rays of the 
searchlight into the pilot house of a passing vessel 
may be proceeded against in accordance with the 


provisions of section 4450, R. S., as amended, look- 
ing to a revocation or suspension of his license.’’ 

Q. All right. That rule forbids the flashing of 
a searchlight into the pilot house of an approach- 
ing vessel? A. Or rays. 

©, <All right. Forbids the rays of the search- 
light from being [260] flashed into the pilot house 
of the approaching vessel. Isn’t that it? 

Mfr. Wood: I will pass that up to your Honor. 

Q. That is what it says, does it not? 

A. The rays of the searchlight will hit the water 
and reflect up. 

Q. All the rule says is that you must not flash 
your searchlight into the pilot house of the other 
man, does it not? A. It says thew wavs.” 

Q. All right. Now, do you mean to say that if 
you were coming up here on a tug that vou couldn’t 
flash vour searchlight off at a right angle toward 
this bank to see where that dike was without blind- 
ing a ship that was coming up here half a mile 
away from you? Is that what you want 
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A. It would have a tendency to blind him; yes, 
it would. 

@. You admit, do you not, that if you were 
coming up here and wanted to use your searchlight, 
vou would flash it at right angles out on to the 
bank where the dike was, would you not? 

A. It isn’t necessary if vou use the other bank 
to use the searchlight. 

@. Please answer that question. If you were 
coming up there and you wanted to know where 
the dike was—here 1s your ship coming up here 
like this—you would flash your searchlight off here 
at right angles on to the dike, would you not, if 
you wanted to know where the dike was? 

A. If you stay over in the tow channel the dike 
wouldn’t concern [261] you at all. 

Q. Yes. We are not talking about the tow chan- 
nel. I suppose you mean the shallow water on the 
other side. ; 

Mr. Wood: I will ask the Court to instruct him 
to answer the question. 

The Court: Yes. Answer the question. 

Q. If you were coming up the west side how 
would you use your searchlight, if you used it at 
all, to find the dike? 

A. I would use it right straight out from the 
side of the pilot house. 

Q. Right angles? A. Right angles. 

Mr. Wood: That is enough. 

Q. Mr. Davis, 
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The Court: Move the map back, Mr. Bragg. 

Mr. Wood: Q. you testified before the 
Steamboat Inspectors on the trial of Captain Reed, 
did you not? A. Yes, sir. 

Q. At that time you said you were not working 
at that time, did you not? A. Yes, sir. 

Q. You were out of a job at that time? 

A. Yes, sir. 

Q. And the last person or company you had 
worked for prior to that was the Western T'rans- 
portation Company, was it not? [262] 

A. That is right. 

Q. And they are the owners of the Barry K, 
are they not? A. Yes, sir. 

Q. How long had you worked for them the last 
time you worked for them? 

A. Oh, I would say approximately eight months. 

Mr. Wood: That is all. 


Redirect Examination 

By Mr. Young: 

Q. Is your present work with the Shaver Trans- 
portation Company permanent so far as you know? 

A. As far as I know, yes. 

Mr. Young: I should like to ask this witness 
one more question I omitted on direct. 

Q. In the event that you were proceeding down 
the Columbia River with a towboat and barge and 
you were coming up the Willamette River, what 
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course would you normally expect to follow after 
you got into the Willamette River? 

A. Well, I would stay on the east bank all the 
way up. Q. You say ‘‘all the way up’’? 

A. All the way up past Post Office Bar clear 
to the St. Johns bridge. 

Q. Now, why would you stay on the east bank 
all the way up until passing Post Office Bar? 

A. Well, there is no use of running back and 
forth across the channel. [263] 

@. What do you regard as the most hazardous 
place of passage in the vicinity of Post Office Bar? 

A. Well, any place in there, if you got down in 
there, would be hazardous. 


Q. However, you would not cross over—if you 
come in from the Columbia River and proceed up 
the Willamette vou say you would not cross over 
to the right-hand side of the Willamette first. Is 
that right? A. That would be the west bank? 

Q. Yes, the west side. 

A. No, we don’t pass on the west bank at all. 

Q. If you did come over to the west side of the 
river, then as you got up toward the dike which you 
have mentioned what would you do then ? 

A. Well, the only thing you could do then would 
be to cross over at Gillihan’s to the east bank. 

Q. And then as you got up the stream and past 
Post Office Bar entirely and were proceeding on up 
toward Terminal No. 4, what would you then do 
with regard to the position occupied by your boat 
on the river ? 
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A. I wouldn’t cross over to the west bank again. 
It wouldn’t be necessary. 

Q. In any event, if you started your passage 
up the river following the west bank, that would 
involve two crossings in order to avoid the hazards 
in the bend. Is that correct? [264] 

A. Yes, it would. 

Mr. Young: That is all. 


Recross Examination 
By Mr. Wood: 

Q. Do you claim it is necessary to make two 
crossings if you cross over to the west bank at the 
mouth of the river? Do you claim you have to 
cross back? 

A. If you went back to the west bank when you 
got up above the point of Post Office Bar it would 
be. 

Q. Well, all right. What you mean, as I under- 
stand it, is this: if you were coming down the Co- 
lumbia River from Camas and you turned into the 
entrance of the Willamette, and if you crossed over 
and held to the right in accordance with Article 25, 
that when you got up here further you would have 
to cross back to the west bank. Is that what you 
mean? 

A. If you stayed on the west bank all the way 
up. 

Q. If you stayed on the west bank all the way 
up? ww Maes: 

@. Then you would not cross at all, would you? 
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A. Yes, but you would be down in the bight there 
at Post Office Bar where I don’t want to go. 

Q. All right. Suppose you were coming up the 
Willamette River from its mouth on the right- 
hand side, you could keep on that right-hand side 
all the way up without crossing at all, couldn’t 
you? 

A. Not to my idea, and be safe, you could not. 

[265] 

Q. Suppose you met a towboat coming down 
and you got a towboat going up. How do you pass? 

A. There is all kinds of room. There is worlds of 
room over there for towboats to pass. 

Q. I think there is worlds of room in that chan- 
nel, too. £ agree with you. There is worlds of it, 
plenty of it; just my contention. Please answer 
my question. Supposing you were coming up any- 
where in that channel, from the mouth of the river 
up, and you got a towboat, a barge, towing barges, 
and you met a towboat with a tow coming down. 
How do you pass? 

A. Most generally the towboat that is coming 
up stays on the east side and the other boat would 
pass down on the outside. 

@. You think they pass starboard to starboard? 

A. Yes, sir. 

@. At what point? 

A. At all of the points. 

@. You recognize that is a violation of the rules, 
don’t you? A. Not necessarily. 
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Q. Do you know that the United States Steam- 
boat Inspectors have actually held that to be a 
violation of the rules, not in this ease but in tow- 
boat cases? Do you know that? 

A. It says when it isn’t dangerous. 

Q. I want to know whether vou know the local 
Inspectors in this district have found the pilot 
guilty if doing that. 

A. I don’t know what pilot they found guilty. 
They suspended [266] Captain Reed’s license for 
one day. That is all I know. 

Mr. Wood: I am not talking about this case. 

The Court: Step down. 

Mr. Wood: That is all. 

(Witness excused. ) 


Mr. Young: Captain Lowery. 


A. T. LOWERY, 
produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Where do you live? 
Portland, Oregon. 
And how long have you lived here? 
All my life. 
Would you mind telling us how long that is? 


O>ore 
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A. Fifty-six years. 

Q. What is your occupation ? 

A. Columbia River pilot. 

Q. How long have you been engaged in that 
work? A. Since 1927. 

Q. What was your work prior to that time? 

A. Running towboats on the river. [267] 

Q. And how long were you engaged in that 
work? A. Since 1902. 

Q@. And do I understand that your river ex- 
perience on the Willamette has been from the 
year 1902 up to the present time? 

A. Yes, sir. 

Q. As a Columbia River pilot do you handle 
any vessels other than ocean-going ships? 

A. Ocean-going only. 

Q. Prior to the time that you were doing that 
work, however, you were handling what sort of 
boats ? A. River boats, all kinds. 

Q. In connection with your work as a pilot, have 
you become familiar with what is known as Post 
Office Bar? A. Yes, sit. 

Q. How frequently have you had occasion to 
pass Post Office Bar? 

A. Well, on an average of twice a week, maybe 
three times. 

Q. What is the range in size of vessels that you 
have had occasion to pilot over Post Office Bar? I 
refer to ocean-going ships. 

A. You mean in the length? 
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Q. Length and draft. 

A. Well, I have piloted some of the largest that 
comes in here, 500 to 510 feet long. [ piloted one 
ship down two years ago that drawed 33 feet and 2 
inches of water. 

The Court: Q. 33—2? [268] 

A. 33 feet and 2 inches of water. 

Mr. Young Q. To the pilot of an ocean-going 
ship, what is the channel which you follow? 

A. 35-foot. 

Q. 35-foot channel. What consideration do you 
give to the 30-foot channel which extends bevond 
the 35-foot channel? 

A. Not whatever. That is out of the channel. 

@. That is what? 

A. That is clear of the channel. 

Q. That is clear of the channel. To what ex- 
tent have you had occasion to observe river boats 
with tows making use of the Willamette River in 
the vicinity of Post Office Bar? 

A. It has always been a practice to keep to the 
east side. 

Q. How many river boats would you say make 
use of that river? Could you give any estimate? 

A. No, I couldn’t. 

Q. Is it a large, or small number? 

A. Well, there is quite a number of them tow- 
ing up and down there regular, barges, logs. 

Q. You mentioned that the river boats stayed 
to the east side of the river? A. Yes. 
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Q. How long has that been the practice? 

A. Ever since I can remember. 

Q. During all of the time that you have been on 
the river? [269] A. Yes, sir. 

Q. That is since 1902? A. Yes, sir. 

Q. Captain, in operating an ocean-going steamer, 
down the Willamette River and from the city hm- 
its of Portland toward the Columbia, what is the 
practice with regard to the speed of the ocean-go- 
ing ships at that point? : 

A. Well, the vessel—various different drafts of 
vessel—deep draft—I usually run them half-speed 
until we get out of the Willamette. Vessels of light 
draft 1 usually run them around ten knots, ten to 
eleven knots. 

Q. What do you know about the practice of 
other pilots with regard to the speed at which they 
proceed ? 

A. I suppose they do the same thing. [I don't 
know what they do. 

Q. Captain, what can you say from your experi- 
ence both in the handling of river boats and of 
ocean-going vessels past Post Office Bar as to 
whether it is safe or practicable for river boats to 
proceed upstream on the west side of the river at 
that point? 

A. I don’t think that it is practical ov safe to 
be over in that bend passing ocean-going ships. 

Q. And will you explain your answer ? 

A. Well, various different reasons. There is a 
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current in the river that naturally sets on that 
break-water along Sauvie’s Island. The wind has 
a tendency to set a stern-wheeler and barges [270] 
over on to that, if the wind is blowing from the east. 
And if there is an up-coming ocean steamer, why 
he would be very close in passing, there, without 
the ocean-going steamer got well out in—across the 
channel. 

Q. What is the emect or the cisplacement——— 

A. Did you say in-coming? In-coming ocean 

The Court: You are thinking of a tow going 
down and an ocean steamer coming in. 

A. The tow up, ocean steamer coming up, too, 
both passing in the same direction? 

Q. What would be the normal passage that 
way, both going in the same direction ? 

A. They would leave the boat and barge to the 
starboard side. 

Q. To her starboard? A. Yes. 

Mr. Young: Q. What would you say as to the 
river boat coming upstream and meeting the ocean- 


going ship going downstream? A. Well—— 

Q. I am referring now to the question as to 
whether it would be safe or practicable for river 
boats to proceed upstream on the west side in light 
of the necessity, from time to time, of passing 
ocean-going ships going downstream. 

A. Well, nothing more than the swell from the 
ocean-going steamer naturally rolls into the bend 
harder than it does on the straight-of-way, which 
would have a tendency to break up the river boat’s 
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[271] tow and cause her trouble there in the bend. 

Q. Does the extent of the effect of the displace- 
ment swell depend at all upon the speed of the 
ocean-going ship? 

A. It depends on the speed, draft, both. 

Q. That is to say, the faster the speed and the 
deeper the draft, the greater the displacement swell ? 

ee) CS, Sit: 

Q. Are you familiar with the dike which is in 
the vicinity of Post Office Bar on the west side? 

A. Well, I have seen it there a good many times. 

Q. To what extent does that dike present a haz- 
ard to river boats which might be traveling up- 
stream on the west side? 

A. Originally that dike was built out of piling 
and rock, filled with rock. The piling now are 
mostly all rotted away and there is rock scattered 
around there on the bank. 

Mr. Wood: Captain Lowery, will you speak a 
little louder? I cannot hear vou. Raise your voice, 
please. | 

Mr. Young: Q. Well, what is your answer with 
regard to whether that presents a hazard to river 
boats? 

A. I say originally that dike was built, it was 
built out of piling and rock and brush piled in 
there. and the piling now are rotted off and the 
rock and stuff if strewn around in that bend in 
there on the bank. 

@. Does that make it more hazardous than it 
was previously ? 
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A. It would if there was no rock in there. You 
don’t know what [272] is in that bend now. 

Q. What is the effect on the operation of a stern- 
wheel river boat proceeding upstream on the outside 
of the curve at the river in that point, assuming 
that it is traveling over toward the west shore. 
What is the tendency of the ship with reference to 
side-slipping ? 

A. Well, stern-wheelers, light draft, the wind 
has more effect on her. 

Q. Would you say that a 10- to 15-mile breeze 
from the east at that point would have an effect 
upon the operation of a stern-wheeler with barges in 
tow, which barges have deckhouses about twenty 
feet high? 

A. I would say, yes, some. 

Q. Now, to what extent, if any, would the haz- 
ards that you have mentioned exist with respect 
to a river boat traveling up the river at this point 
on the east side? 

A. The river boat traveling up the river on the 
east side, he is over next to the other shore. He 
is in shoaler water and he can get further away 
from the channel. 

Q. Do you know about how mueh shoal water 
there is on the east side at this point which the 
river boat could be in and be in the clear of the 
main ship channel? 

A. Approximately four hundred fect. 

@. And in your view ‘is it safe for an ocean- 
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going ship to travel anywhere within that four hun- 
dred feet from the east shore? [273] 

A. It is not if she is drawing any water, as 
she would be considered out of the channel if she 
was in that four hundred feet. 

Q. Captain, are you familiar with Article 25 
of the Pilot Rules referring to steam vessels’ use 
of narrow channels? A. Iam. 

Q. What is your view as to whether or not that 
Article 25 is absolute and always gives to a steam 
vessel going down the stream at this particular 
point the absolute right to make a passage port to 
port? 

A. I think conditions has a lot to do with that. 

Mr. Wood: A little louder, please, Captain. 

A. I say conditions have a lot to do with that. 
If you think it is unsafe and impracticable, I think 
you can vary from those rules. 

Mr. Young: Q. In other words, if you are tak- 
ing an ocean vessel down the channel of the Willa- 
mette River past Post Office Bar, in light of the cir- 
eumstances which you have indicated as to the dan- 
gers to a river boat in using the west side of the 
stream, would that be a factor which would have 
a bearing upon your duty in the operation of 
the ocean ship? 

A. I don’t understand your question. 

(The last question was read by the reporter.) 


A. I don’t understand your question. 
Q. Let me reframe the question. Suppose you 
are traveling down the channel with an ocean-going 
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ship, and you meet a river boat coming upstream. 
Under Article 25 would you regard yourself as 
[274] within the limits of Article 25 if vou signalled 
for a port to port passage? 

A. If the river boat was coming upstream? 

Q. Yes. 

A. In what position? 

@. On the east side. 

A. If the river boat was well to the east side 
I would keep him on the starboard side and disre- 
gard the rules. 

Q. You would keep him on vour starboard side? 
A. Yes, sir. and disregard the rules. 

Q. And why would you do that? 
A. I wouldn't want that river boat crossing 
iy bow. 

Q. Are vou familar with the term ‘kick 
water! 

A. Well, that is current from the propeller, ves. 

@. Suppose that an ocean steamer puts on a 
right rudder. What is the tendency with respect 
to the kick water as to the direction that it will 
take? 

A. Itewill throw half of it off to ome side amd 
the other half straight back, as a rule. If she 
has a swing in her, it acts a little bit different. 

Q. Captain, assume that in the nighttime you 
were proceeding down the channel past Post Office 
Bar and you saw coming from the opposite direc- 
tion on the east side of the river some vessel with 
two white mast lights, and you could see also either 
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her red or green side lights, and, in addition, down 
near the water’s [275] edge forward you could 
observe at least two white lights. What would you 
understand was the identity of that boat that was 
approaching you? 

A. I would consider that was a tue with barges 
alongside or ahead. 

Q. And what can you say as to whether or not 
the use of white lights on the forward corners of 
the barges which are either on the nose of the tug- 
boat or lashed to either port or starboard side is 


common practice in the river? AS it is: 
@. And what color are those lights? 
A. White. 


Q. Do pilots here in the Columbia and Willa- 
mette rivers understand that those are the lights 
that are ordinarily used? 

A. As far as I know, they do. 

Mr. Young: You may cross examine. 


Cross Examination 
By Mr. Wood: 

Q. Right on that last question about what lights 
should be on the barges, do you know what Pilot 
Rules, Inspectors’ Rules, rather, govern that ques- 
tion? 

A. J have read it in the Pilot Rules, yes. 

Q. Could you point them out to us? We have 
the Pilot Rules here. A. J have no glasses. 

@. You mean it is impossible for you to read at 
the present time without your glasses ? 

A. Ihave to have glasses to read. [276] 
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@. Would you recognize the rule if I read it to 
vou? A. Possibly would. 

Q@. Is the rule the same for barges as it is for 
scows ? 

“A. I don’t know what classification you would 
put scows and barges or anything else in. 

@. Ihaven’t asked you that. I asked you whether 
the 1ule is the same for them. 

A. Ihave an idea it is. 

Q. How would you classify these craft that 
the Barry I was towing? 

A. Well, I would class them as barges. 

Q. Barges. | will ask vou if this is the Inspec- 
tors’ Rule about lights on the barges. ‘‘Barges 
or cana! boats shall, when being propelled by push- 
ing ahead of a steam vessel, display a red light on 
the port bow and a green light on the starboard bow 
of the head barge cr canal boat, carried at a height 
sufficiently above the superstructure of the barge or 
eimal boat as to permit said side lights to be visible; 
and if there is more than one barge or canal boat 
abreast, the colored hghts shall be displaved from 
the outer side of the outside barges or canal boats.”’ 
Is that the rule about barges? 

A. Isn’t that rule in regards to when the steam- 
er’s lights 1s not visible over the top of the barge? 

@. No, [think not. Do you think that is the rule, 
or not? 

A. I wouldn’t say that is the rule. I think when 
a steamer’s side lights in visible over the structure 
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of a barge, I don’t [277] think it is necessary to 
carry your additional side lights on your barges. 

Q. Now, do you know what the rule is for scows? 

A. Practically about the same, as far as I know. 

Q. No, it is very different. At least I under- 
stand it is. I will ask you if this is the rule for 
scows: ‘‘Scows when being towed by steam vessels 
on the waters covered by the first paragraph of 
these rules shall carry a white light at each end 
of each scow, except that when such scows are 
massed in tiers, two or more abreast, each of the 
outside scows shall carry a white light on its outer 
bow, and the outside scows in the last tier shall 
each carry, in addition, a white light on the outer 
part of the stern. The white light shall be carried 
not less than 8 feet above the surface of the water, 
and shall be so placed as to show an unbroken 
light all around the horizon, and shall be of such 
a character as to be visible on a dark night with 
a clear atmosphere at a distance of at least 5 miles.’’ 
Is that the rule for scows? 

A. That is the rule we have always followed, 
either scows or barges. 

Q. That is? A. Yes. 

Q. Then you think the lights should be visible 
five miles, do you? 

A. Well, from two to five miles. 

Q. Let’s get that. The rule says it shall be vis- 
ible five miles, does it not? [278] 

A. Well, it is better all around if they were 
visible ten miles. 
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Mr. Wood: I will have to ask the Court to in- 
struct him to answer that question. 

The Court: Well, is this cross examination ? 

Mr. Wood: Yes. 

The Court: As to what? 

Mr. Wood: Cross examination about lhghts. 

The Court: I will have to interpret the rule in 
the last analysis. 

Mr. Wood: Well, the witness has testified as 
fai as the practice on this river goes the lights are 
the same for either scows or barges. 

The Court: He did not say that first. 

Mr. Wood: But he said it now. 

Q. That is what you said, is it not, Captain? Is 
that not what vou testified to? 

A. Practically the same, yes. 

Mr. Wood: Al right. Then I read in the rule 
for lights on scows 

The Court: What is the question ? 

Mr. Wood: Q. Well, the question is, should not 
the white hghts carried on barges or scows on this 
river be visible five miles and show all around the 


horizon ? 

The Court: To eomply with the rules? 

A. No, they shouldn’t, not all around the hori- 
mon. [2797 

Mr. Wood: Q. Leave out “all around the hori- 
zon,’’ then. Shouldn’t they, to comply with the 
practice of this river and the rule, be visible five 
miles ? 

A. They should be visible from two to five miles. 
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Q. Do you mean that is in accordance with the 
practice on the river, or that is in accordance with 
the rule? 

A. That is in aecordanee with the practice on 
the river. 

Q. But not in accordance with the rule, is it? 

A. JI don’t know about accordance with the 
rules. That is in accordance with the practice on 
the river for years. 

The Court: Q. There are not many places on 
the river where you can see five miles, are there? 

A. No. There are some places, very few 
straight-of-ways that you can see a distance of five 
miles. It is mostly curves which shut out your 
vision. 

(The last answer was read by the reporter.) 


Mr. Wood: Q. I should like to stand up this 
close to him because I cannot hear. Captain Low- 
ery, from 1902 to 1927, you were-a river towboat 
man, here, weren’t you? A. I was. 

Q. Can you tell me whom you worked for, or 
did you work for yourself? 

A. I worked for the Willamette-Columbia River 
Towing Company. I worked for the Crown Willa- 
mette Paper Company. 

Q. And the Crown Willamette Paper Com- 
any 

A. Western Transportation Company. [280] 

Q. is the Western Transportation Company, 
is it not? They are the same, in effect. Is that true? 

A. How is that? 
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©. The Western Transportation Company is the 
subsidiary company of the Crown Willamette and 
does its towing? A. Yes. 

Q. And vou worked for the Westem Trans- 
portation Company? 

A. I did. And I worked for Shaver Trans- 
portation Company and I worked for Smith at 


Rainier. 
@. And are you a member of the Columbia 
River Pilots Association ? A. Jam. 


q. And is it a fact that most of you men in that 
association have come up from the towboat school ? 

A. Uitews: 

Q. Now, you mentioned this old dike and the 
rock that had originally been piled behind it. You 
evidently are famihar with the history of it. Do 
vou know who built it? | 

A. United States Engineers, according to my 
understanding. 

Q@. Yes. They built it there as an aid and im- 
provement to navigation, did they not? 

A. To keep the bank from sliding. 

Mr. Wood: Yes. 

The Court: What was intended? What was 
sought to be accomplished by it? 

Mir. Wood: He says to keep the bank from slid- 
ing into the channel. [281] 

A. It was to keep vessels from washing the bank 
down into the channel. It was a protection for the 
bank. 

The Court: Q. Rather than for deepening the 
channel ? 
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he New 

Mr. Wood: Q. No, is this not a fact? ‘They 
dredged the channel there at Post Office Bar and 
then to keep the bank from sluffing down into the 
dredged channel they built the dike along the bank? 

A. That is right. It was built there originally 
before they dredged, and afterwards they dredged 
it. This dike protects the wash of the bank from 
sliding into the river. That is what it was orig- 
inally intended for. 

The Court: Q. Keeping it from shoaling into 
the water? 

A. Yes, exactly. To keep it from sliding into 
the river and shoaling it up. 

Mr. Wood: Q. Now, is the substance of your 
testimony, as you gave it, here, that the up-coming 
tugboat and tow, if she elects a starboard passage, 
should keep over in the shoal water entirely out 
of the ship channel ? 

A. She should keep clear out of the ship chan- 
nel. That was customary. We always followed it. 
In coming up, we would keep clear out of the ship 
channel as far as we could. 

Q. Yes. So that if the up-coming towboat blows 
two blasts, the obligation on her is to keep entirely 
out of the channel, is it not? 

A. It is to keep as far out of the channel as 
possible. [282] 

Q. Well, you said there are four hundred feet 
of shoal water there, so it is possible for her to 
keep over next to the bank, is it not? 
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A. To keep over as far as she can to keep out 
of trouble, yes. 

Q. Well, a towboat lke the Barry K with two 
barges in tow, if she should keep over as far as 
she can, she should keep over in that shoal water, 
should she not? 

A. Yes, to the shoal water side, yes. 


@. And in the shoal water? A. Yes. 
Q. That is her obligation on that kind of a 
passage ? 


A. That is what I would figure on making that 
kind of a passage, to keep well out of the channel 
if possible. 

@. Do you understand, Captain Lowery, that 
when a vessel in a narrow channel blows two blasts, 
it 1s only an initial request on her part that the 
ather vessel accede to it? Do you understand that? 

A. Yes, sir. 

Q. It is just an invitation to the other ship to 
pass starboard to starboard, is it not? 

A. It is to indicate that he wants to pass star- 
board to starboard, ves. 

Q. And it is an invitation to the other ship to 
accept that proposal, is it not? 

A. He can accept it or he can call the other man 
down and reverse [283] his signals, but he can’t 
reverse them without blowing him a danger whistle. 

The Court: Without which? 

A. Without blowing him a danger whistle. 

Q. Four whistles? 

A. Four whistles, and then reverse his whistles. 
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Mr. Wood: Q. Now, I was struck by one answer 
you made. You said that Article 25 requires ves- 
sels to keep to their own right-hand side, but you 
ean vary from the rules. You said something like 
that. A. Yes. 

Q. What did you have in mind when you said 
that you can vary from the rules? , 

A. Well, if I should figure that it would be dan- 
gerous on that side or become involved in the col- 
lision or anything, I could cross over as long as it 
was safe on the other side. 

Q. There is a rule that covers that specifically, 


is there not? A. I think so. 
Q. What? A. I think so. 
Q. It is the ‘‘Special Cireumstance’’ rule, is it 


not? A. Yes. 

Q. Do you know the number of it? 

A. No, not right offhand. I have read it. 

Q. Is it not Rule XT? [284] 

A. I think so. I am not sure. I have heard it 
read a good many times. 

Q. Anyway, that is the rule that you have in 
mind when you say that it is permissible to vary 
from Article 25? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Now, does not Rule X [—— 

Mr. Wood: Pass that to the Court. I will use 
my copy. 

Oo read this way: ‘‘In obeying and constru- 
ing these rules due regard shall be had to all Dan- 


gers of Navigation and Collision and to any Special! 
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Circumstances which may render a departure from 
the above rules necessary in order to avoid imme- 
diate danger’’? A. Yes, sir. 

Q. In other words, to come under that rule, the 
danger to be avoided must be immediate, must it 
not? 

A. Well, it can be immediate, or if you are 
navigating with a boat and barges and you think 
it might be dangerous I don’t see why vou shouldn’t 
vary from those rules. That is your own opinion. 

Q. Well, that is a matter for the Court. Now, 
I wanted to ask you about your testimony. If you 
were on an ocean-going steamer coming down at 
night, and an up-coming towboat blew you, and he 
was well to the east side, you would keep him there. 
That is what you said, was it not? 

A. Yes. [285] 

@. I want to ask you if you are on an ocean- 
going steamer up here coming down on the Post 
Office Bar range on the upper end of the range 
here about where I am pointing, and you see a ship, 
a towboat—lI will begin again, because vou did not 
see where I was pointing. 

Mr. Young: How about counsel for lbelant? 

Mr. Wood: Qh, he is not so important. 

Mr. Young: He doesn’t count. 

Mr. Wood: @. Can you see the chart? 

A. Yes. 

Q. Can you recognize these two as the Post Of- 
fice Range hghts? A. Yes. 

Q. And this is the Post Office Lower light ? 
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A. Yes. 

Q. And Gillihan is down there? 

A. Yes, six. 

Q. Now, if you were on an ocean-going steamer 
coming down up here on the range, the upper end 
of Post Office Range where I am pointing, and you 
saw the lights of a twoboat down here, say, perhaps 
a mile below you in the bend, four thousand feet 
below you, anywhere down in there, can you tell at 
that distance whether that towboat is on the east 
or west side of the river? 

A. Not exactly. You wouldn't be sure. 

Q. That is what I thought. Take the stand 
again, please. You testified before the Steamboat 
Inspectors at Captain Reed’s trial, did you 
not? [286] A. Yes, sir. 

Q. I want to refer to two or three pages of your 
testimony there and ask you whether you still agree 
with it. 

Mr. Young: What page? 

Mr. Wood: I am referring first to page 91. 
Well, I will not read that because he has already 
testified to the same thing that the up-coming ship 
is obliged to keep in the shoal water. 

The Court: Who reported that hearing? 

Mr. Wood: This was reported in part by the 
regular office reporter that the Steamboat Inspec- 
tors have and then Mr. Young was not satisfied with 
that, quite, and he got in Mr. Shoemaker, was it not? 

Mr. Young: Well, I object to the manner in 
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which counsel has stated. This counsel knows very 
well what happened at the time. The regular re- 
porter for the Inspector was quite unable to take 
down the testimony with any degree of rapidity, 
and it became very difficult for both counsel and the 
Inspector to be certain whether the reporter was 
making an accurate transcript, and I therefore did 
suggest that we should get another reporter, and 
counsel, himself, was perfectly agreeable to it being 
done, and it was done, and Ray Shoemaker was the 
man who took the testimony. 

Mr. Wood: Well, I do not know why you are 
irritated at what I said. The fact is 

The Court: Well, now, I understand. [287] 

Mr. Wood: The fact is that Mr. Shoemaker took 
the last part of it. 

Mr. Young: Counsel seemed to think I was run- 
ning the whole show. As a matter of fact, he was 
quite as interested in getting an accurate transcript 
as I. 


The Court: I imagine it was even Stephen. 

Mr. Young: That is all J am calling for, is even 
Stephen. 

Mr. Wood: As a matter of fact, Mr. Shoemaker 
was employed by Mr. Young. I had nothing to do 
with it. 

Mr. Young: What counsel means is that we paid 
the bill, but he was the official reporter. _ 

Mr. Wood: Q. I am going to begin to read at 
the top of page 92, Captain Lowery, and ask you 
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whether this is what you testified to, and then I will 
ask you whether you still agree with it. The ques- 
tion by the Inspectors: 

““Q. According to your experience on an 
ocean ship coming down the river what was 
the obligation as to the side of the channel you 
are sailing on? 

‘‘A. To keep to the starboard or right side, 
in the middle of the channel. 

‘“@. Approaching Post-office Bar what is 
your obligation ? 

““A. To keep to the channel, or a little to 
the right side of the middle of the channel. 

“@. To keep to the right-hand side? 

‘‘A. Or the middle of the channel. 

‘*@. Suppose then, captain, you are ap- 
proaching Post-office Bar on this ocean ship 
and keeping to the right-hand side of the chan- 
nel, and supposing you meet this tug boat who 
is on the left-hand [288] side of the channel, 
which vessel is the obligated vessel to get out 
of the way? 

‘fA. Well, the one that has the other on the 


portside. 

‘“@. Which vessel would be that in this 
case? 

‘‘A. It depends on the distance apart they 
are. 


‘‘Q. Supposing they are within three-quar- 
ters of a mile of each other, and in this position, 
which one is the obligated one? 
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‘““A. I would say the river boat, according 
to the custom of the river there; the river boat 
would follow the course of the river. 

‘*Q. But which one is the obligated ? 

‘fA. According to the law, the ship would 
be,—would have the right-of-way. 

‘“. Therefore, you recognize, then, that the 
river boat going up on the left-hand side of the 
river, has to keep away from the ocean boat, is 
that true? 

*““A. According to law, yes. To avoid a col- 
lision you can vary from that law, too. 

‘““@. She has to keep away from the ocean 
boat, does she not? 

‘‘A. Ordinarily do, yes. 

‘*@. Suppose she fails in her efforts to keep 
away from the ocean boat, then who is at fault? 
‘fA. Well, I don’t know. In what way? 

“Q@. If she fails to carry out her obligation 
and a collision follows, then who is at fault? 

“A. Well, I wouldn’t see any basis for a col- 
lision there if the river boat follows the river 
bank. 

‘©. Will you please stick to the question? 
Read the question. 

‘““The Reporter: (Reading) ‘‘If she fails to 
earry out her obligation and a collision follows, 
then who is at fault? 

‘CA. The river boat. 

‘“@. (by Ins. Joachim) The river boat would 
be at fault? 
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“A. Yes.’’ [289] 


The Court: Who asked those questions? 

Mr. Wood: The Inspector, Captain Joachim. 

@. Now, did you so testify? eee did: 

@. And do you still agree with that? 

A. I still agree with that. The river boat should 
get out of the way. That refers to the channel. 

Mr. Wood: I know. 

That is all. 

Redirect Examination 
By Mr. Young: 

@. Captain Lowery, in the testimony which 
counsel read to you, I wanted to repeat just one 
of the questions and one of the answers. 

‘“@. <According to your experience on an 
ocean ship coming down the river what was the 
obligation as to the side of the channel you are 
sailing on? 

‘‘A. ‘To keep to the starboard or rizht side, 
in the middle of the channel.’’ 


Now, keeping to the starboard or right side in the 
middle of the channel would place your down-going 
ocean steamer, say, how far from the east bank in 
the vicinity of Post Office Bar? 

A. Approximately 550 feet. 

Q. And would that still give ample clearance 
for the river boat to pass going upstream following 
the east shore? 

A. In my opinion, ves. [290] 

Q. When you testified here that the river boat 
should go over into the shoal water, throughout 
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what distance from the east bank would you regard 
that shoal water to commence ? 

A. Four hundred feet. 

Q. Four hundred feet? A. Yes. 

Q. Then if the Barry K at the time of this col- 
lision was, let us say, two hundred feet from the 
east bank, would you regard it being in shoal water, 
within the meaning of your answer ? 

A. Clear of the channel, ves. 


Q. Clear of the channel? A. Yes, sir. 
@. And when you speak of ‘‘channel,’’ you re- 
fer to which channel? A. 35-foot contour. 


Q. In answer to questions put by counsel you 
have stated that the dike was built by the United 
States Engineers on the west side of the bend op- 
posite Post Office Bar in order to prevent washing 
away of the bank. Is that correct? 

A. That is originally what it was built for. 

Q@. Yes. Is there any reason why, at that par- 
ticular place, there should be more washing away 
of the bank than at other places along the river? 

A. On account of the swells of ocean-going ships 
when they are coming down there, washing in there. 
The current in the river cuts in there. It washes 
in there. The current goes right down [291] 
against that bank and washes around in there. It 
always cuts away after a freshet in the river. 

Q. Why does the current tend to cut away the 
bank more at that place than at other places, how- 
ever? 
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A. It doesn’t. There are other places in the 
river that it will eut away as much as that, but it 
is diked, too. 

@. Does the fact that there is a bend in the 
river at this point have anything to do with this 
washing away? 

A. Itdoes. It does on any bank. 

@. In reading to you the Pilot Rules with re- 
gard to lights on barges and scows, I will ask you 
whether you have read the second paragraph on 
page 22 of the Pilot Rules which reads as follows: 
‘“When nondescript vessels known as scows, car 
floats, lighters, barges or canal boats, and vessels 
of similar type, are towed alongside a steam vessel, 
there shall be displayed a white light at the out- 
board corners of the tow.’’ Have you read that 
article? 

A. I have. I have read that book through. 

Q. Is there any certainty among the people on 
the river as to precisely what those Pilot Rules 
mean with regard to lights on barges, scows, and 
lighters ? 

A. Not to my knowledge. 

@. Counsel inquired as to whether you had gra- 
duated up from a river pilot to a Columbia River 
pilot. I will ask you whether or not in your judg- 
ment, experience as a river pilot tends to [292] 
make you more efficient as a pilot of ocean-going 
vessels ? 

A. That is the way they figure it. 
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Q. It is a pretty good school to go through first. 
Is that the idea? 

A. I think so. I think I went through as good 
a school as any of them. : 

Q. With reference to the pilot rule which coun- 
sel referred to, of a secow having a light on it which 
could be seen five miles all around the horizon, at 
the particular place where this accident occurred, 
is there any place in through there where the pilot 
of one vessel would have an opportunity to see the 
other ship for a distance of five miles or anything 
like that? A. No, sir. 

Q. Assume that the Barry K, let us say, were 
in a position near Post Office Bar 3 light where I 
am now pointing on this map, and the Pennsyl- 
vanian were away up on the Post Office Range in 
the position that I am here indicating on the En- 
gineers’ map, could you give any estimate as to the 
distance it would be possible to see across there, 
having in mind the existence of the bend? 

A. No, I can’t give any distance. I can measure 
it on the chart, there. 

Q. Would you do that, please? 

A. You ean measure it on the chart. 

Q. In other words, you are satisfied with what- 
ever the chart shows on that? [293] 

A. Yes. 

Mr. Young: Very well. That is all. 

Mr. Wood: If your Honor please, I should like 
to ask him a few more questions on a subject I did 
not cover. 
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Reecross Examination 
By Mr. Wood: 

Q. Captain Lowery, I think you testified about 
some especially large steamer that you piloted down 
there, drawing thirty feet or something like that? 

A. 83 feet and 2 inches. 

Q. That is an exceptionally large sli, 1s 1b 100 ? 

Ae ohie is: 

Q. And that is an exceptional draft in this river, 
is it not? Eee is. 

Q. The ordinary draft of laden ocean steamers 
going out of this river is perhaps about 24 feet? 
That is a fully loaded ship. 

A. Twenty-seven feet, Mr. Wood. 

Q. What? 

A. ‘Twenty-seven feet. You take the average of 
twenty-seven. 

Q. Very well. Twenty-seven feet. And, the 30- 
foot channel was designed for that class of naviga- 
tion, was it not? 

A. The Government Engineers only maintain a 
35-foot project. 

Q. Now? 

A. And a 500-foot width. 

Q. That really is byplay. What I was coming 
to was this: can [294] large steamers, large ocean 
steamers such as the one you have described, navi- 
gating the river, there, especially if they are going 
down with the current, they are not so easily 
handled as a river boat with a tow, are they, with 
a barge alongside? A. No, sir. 


370 American-Hawatian Steamship Co. 


(Testimony of A. T. Lowery.) 

Q@. ‘They are much harder to handle, are they 
not? A.  Viesvsin 

Q. They certainly are. And river steamers—I 
mean ocean steamers—regardless of their size, 
meeting at Post Office Bar, always pass port to 
port, do they not? 

A. Ocean-going ships, yes. 

Q. And they always have, have they not? 

A. Yes, sir; to my knowledge they always have. 

Q. Even when the channel was only 500 feet 
wide they passed port to port there? 


A. Yes. 
Q. And even when it was only 300 feet wide 
they passed port to port there? Ave Ves isin 


@. And now the 30-foot channel is about 800 
feet wide there, and the 35-foot channel is about 
700 feet there? 

A. Lower Post Office Bar, the 35-foot project 
runs 625 feet. At the upper end it runs 700 feet, 
where you make the entrance. 

@. And the 30-foot channel, according to the 
legend on this chart, is 8—— [295] 

A. We don’t recognize the 30-foot channel. 
Pilots don’t recognize that. 

Q. Now, ocean-going steamers there pass port 
to port. Suppose the tugs with heavy tows, river 
steamboats with heavy tows—I do not mean log 
rafts, I mean barges or scows, laden—suppose they 
meet there, one coming up and the other coming 
down. How do they pass? 
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A. I don’t know. We used—we used to pass 
portside too, keep well over on the east side. We 
always towed on the east side. 

Q. But the tugs and tows, there, when they 
meet they pass port to port, do they not? 

A. On the east side. We used todo it. I don’t 
know what they are doing now. I don’t know what 
their practice is now. 

Q. Well, when your experience ceased they were 
still passing port to port? 

A. They were. Sometimes they would pass star- 
boardside too, but not very often. 

Q. So that an up-coming river boat with laden 
barges, if she met a down-coming river boat with a 
tow, she would go up on the right-hand side, would 
she not? A. She would. 

Mr. Wood: That is all. 

A. She would keep the other one on her port 
side. 

Mr. Wood: That is all. [296] 


Redirect Examination 
By Mr. Young: 

Q. Did i understand you to state that the aver- 
age depth of an ocean-going ship using this river 
is about 27 feet? 

A. The average all the way through, yes. It 
runs about 26 to 27 feet. 

Mr. Wood: Q. That is a fully laden vessel ? 


A. Yes, fully laden. 
Mr. Young: Q. Is it safe for an ocean-golng 
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vessel drawing 27 feet of water to be using that 
30-foot channel ? 

A. I wouldn’t consider it so. 

Q. Why not? 

A. Because obstructions on the bottom, such as 
logs. 

Q. Even though the channel is called a 30-foot 
channel, what is the fact as to whether there may 
be irregularities in the bottom that would present 
a hazard? 

A. Well, there could be irregularities, an irregu- 
lar bottom, and you might strike a lump in there 
that is not dredged. It is not taken care of by the 
Government Engineers. 

The Court: Q. They just take care of the 35- 
foot? 

A. They just take care of the 35-foot projects, 
and not the 30. 

Q. So in time that 30-foot water would not be 
30-foot water ? 

A. No, it is subject to fills. 

Mr. Young: Q. Do you know how recently 
there has been any dredging in the vicinity of Post 
Office Bar? [297] 

A. Well, it was either a year ago or two years 
ago, one of the two. I don’t remember how. [ 
know there was a dredge in there cutting out. 

Mr. Young: That is all. 

Mr. Wood: What rule on page 22, Mr. Young, 
did you purport to read? I can’t find it. 
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Mr. Young: 28, the page is. 

Mr. Wood: 28. Oh. 

Recross Examination 
By Mr. Wood: 

Q. Captain Lowery, counsel read to you this 
paragraph in the Inspectors’ regulations on page 
98: ‘When nondescript vessels known as scows, car 
floats, lighters, barges or canal boats, and vessels 
of similar type, are towed alongside a steam vessel, 
there shall be displayed a white light at the out- 
board corners of the tow.’? Do you remember his 
reading you that? A. Yes. 

Q. What did you say about that? Did you say 
that was the rule here? 

A. That is the rule we have been using here, 
yes. They have been using a white light on each 
outside corner forward and aft on it. 

Q. Isn’t it a fact that that rule as promulgated 
by the Inspectors applies to lights for barges ald 
canal boats in tow of steam vessels on the Hudson 
River and adjacent waters and Lake Champlain? 
Page 26. Is that right, or do you know? 

A. Well, it might be. [298] 

The Court: He would have to look that up. 

Mr. Wood: I guess he would. Anyway, your 
Honor will see 

A. Well, that is 

Mr. Wood: 
at all. 

That is all, Captain Lowery. 

The Court: Step down again. Thank you. 


it does not apply to these waters 
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Redirect Examination 
By Mr. Young: 

Q. In other words, what they are using out here 
are the rules that do apply on the Hudson River. 
That is the answer, is it not? 

A. Yes, sir; the customary rules to us. 

The Court: That is all. 

(Witness excused. ) 


My. Young: Mr. Raymond Peck. 

The Court: Myr. Wood, Jr., what was the name 
of that case where those boys were in a small boat 
on a Sunday ? 

Mr. Erskine B. Wood: Constance Chandler. 

The Court: What was the other party’s name? 

Mr. Erskine B. Wood: I do not remember it 
right this instant. The suit was against the SS. 
Constance Chandler. 

The Court: Will you get me the title of that 
case and will you get it so I will have it tomorrow 
morning? Of course, you go down to the beach 
tomorrow morning while the rest of us stay [299] 
here. Send them up by your father, will you, the 
decisions that you gave me in that hearing about 
the admissibility, about the competency of Inspec- 
tors’ conclusions in cases of this kind? We used 
an Inspector’s report in that. That is in evidence 


in that case. 
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The Court: And you cited me some A B—what 
do they call them? 

Mr. Erskine B. Wood: A. M. C. 

The Court: One or more, proving the compe- 
tency of those reports as advisory. 

Mr. Erskine B. Wood: Yes, I think I ean find 
that. 

The Court: If I had the name of the case I 
could find them out of my own file, but without 
that other party’s name I cannot do it. 

Mr. Erskine B. Wood: Lang. 

Mr. Wood: Lang against the Constance Chand- 
ler. 

Mr. Young: I presume counsel will supply me 
with a copy of the decisions, also, your Honor. 

The Court: If he does not, I will give them to 
you. 


RAYMOND P. PECK, 


produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Where do you live? [300] 
2324 Southeast Ivon Street. 
What is your occupation ? A. Mate. 
Employed by whom? 
Western Transportation Company. 


POOPED 
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Q. How long have you been with the Western 
Transportation Company ? 

A. About nine years. 

@. What license do you carry? 


A. Mate of inland steam vessels. 

Q. That is a Federal license? A. Yes. 
Q. And you have held that since what time? 
A. 19285. 


Q. Were you on board the Barry K the night 
it had its collision with the Pennsylvanian on Feb- 
ruary 1 last? A. I was. 

Q. And was your position that of mate at the 
time ? Pees cia 

Q. Were you on watch at the time the accident 
happened ? AS Nomen. 

@. When did you go off watch? 

A. I think just above the Interstate Bridge. 

The Court: Are you going to produce that other 
man, the lookout who went back to call the crew? 
He is here, is he? 

Mr. Young: Oh, yes. [801] 

Q. What was that? 

A. Just above the Interstate Bridge at Van- 
couver. 

Mr. Wood: What happened above the Inter- 
state Bridge? 

Mr. Young: He went off watch at that time. 

A. Went off watch at that time. 

The Court: This is one of the men that the look- 


out went to call? 
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Mr. Young: Yes, that is right. 

Q. Mr. Peck, when you went off watch, what 
did you do? 

A. I think I went back to the galley and got 
a glass of milk and went to bed. I think we were 
just going through the Railroad Bridge when I 
went to bed. 

Q. What is the last that you remember then 
before the accident happened ? 

A. Well, we had gone through the Railroad 
Bridge before I had gone to sleep, because I heard 
the exhaust, the vibration of the exhaust of the 
bridge. 

The Court: A little louder, a little louder, so 
that Mr. Wood ean be sure to hear and I can hear, 
too. 

Mr. Young: Q. Where was your room on the 
Barry K where you went to bed? 

A. Just aft, below the pilot house, and a little 
aft on the port side. 

Q. Can you show the Court that position by 
examining Libelant’s Exhibit 5? [302] 

A. Yes. It would be the second window. 

The Court: Counsel had better see this. 

A. This is right by the door. That is the win- 
dow in the door. 

Mr. Young: Q. Which deck is that? 

A. That is the promenade deck, the main deck. 

Q. That is the deck above the deck which is at 


the water line? 
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A. The lower deck is the cargo deck. 

The Court: Show Mr. Wood the window again. 

A. This window right here. 

Myr. Young: Did your Honor see that? 

The Court: Yes. 

Mr. Young: Q. After going to sleep, what do 
you next remember ? 

A, Well, what woke me up was the danger 
signal. 

q. And the danger signal by what boat? 

A. The Barry K. 

Q. How many blasts was that? 

A. Four or more. 

Q. When you heard the danger signal, what did 
you do? A. I walked out on deck. 

The Court: Q. What do you mean, ‘‘four or 
more’’? 

A. I think there was four. I heard four. 

Q. Were those given rapidly? 


A. Rapidly. 
Q. A good deal like a danger signal on a rail- 
road train? A. Yes. [303] 


Mr. Young: Q. Did you hear any further sig- 
nals from the Barry K ? 
A. Yes. After I had gone back to my room 


I dad: 

Q. What did you hear then? 

A. I heard starboard passing whistles and dan- 
ger signals and three whistles last. 

Q. In other words, you heard four sets of 


whistles. Is that correct? 
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A. I think that is correct. I don’t just remem- 
ber what rotation they went in, but I heard danger 
signals and starboard passing signals and 

Q. When you went out on deck, which side did 
you go out on? A. Port side. 

Q. What did you see? 

A. I looked across the bow and I seen the lights 
of a ship, and I run back to my room and put on 
my clothes. 

Q. How far away was that ship when you 
saw it? 

A. Well, I couldn’t say. Probably a thousand 
fieen. 

Q. What lights did you see? 

A. I didn’t notice any lights on it. I just seen 
lights and that was all. 

Q. You just saw lights generally but didn’t 
identify them? A. No, I didn’t. 

Q. What would you say was the approximate 
position, if you know, of the Barry K with refer- 
ence to the east shore of the river at that time? 

[304] 

A. Well, she was running towards the east 
shore. 

Q. Could you from where you were determine 
how close you were to the shore? 

A. Not exactly, but I should say around 200 
feet. 

Q. Was the Barry K in motion when you went 
out on the deck? 
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A. Ske was in motion when I went out on deck. 
Q. Did you notice any change in the speed of 
the Barry K? 
Not at that time. 
Did you later? A. Yes. 
When? 
After he had blown the three whistles. 
And then what happened? 
Well, she began to slacken her speed. 
Dil you hear any whistles from the ap- 
proaching steamer ? eee did 10m 
@. ‘hey may have been blown and you not have 


OrOboo>r 


heard them? 

A. That is right. They could have been blown. 

Q. Are you sure that you heard all of the 
whistles blown by the Barry K? 

A. I think I did. The first I heard was the 
danger signal. She must have blown a starboard 
passing whistle before that. 

Q. You did not hear that, however ? 

A. GaNG: 

Q. Now, where were you at the time the colli- 
sion occurred? [305] 

A. J was in my room. 

Q. And what did you do after that? 

A. After the collision occurred ? 

Qe: 

A. I went down on deck to see if there was any 
damage done to the boat. 

Q. At the time you went down on deck, did you 
see the Pennsylvanian then? 
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A. The Pennsylvanian was still pushing the 
Barge No. 22 across our nose. 

Q. You did not see the collision, itself, did you? 

me NIG; 

Q. What was the position of the Pennsylvanian 
in the stream at that time? 

A. She was headed across pretty sharply 
towards the east side. 

Q. Was she in contact with one of the barges? 

A. She was in contact with Barge No. 22. 

Q. And where was Barge 22 in relation to the 
tug? 

A. Barge 22 was just a little bit off the port 
bow that she was pushing. 

Q. Had it broken loose from the tug? 

A. It had broken loose from the Barry Kk. 

Q. Did you watch the course of the Pennsy!- 
vanian after that? A. I did not. 

Q. At this particular time did you notice where 
you were with [3806] reference to the east shore? 
No, I didn’t. 
What did you do then? 
I went down in the hold the first thing. 
What did you do down there? 
I looked to see if there was any bad leaks. 
Did you find any? 
A small one in the stem. 
How long did you remain down below? 
Oh, probably ten or fifteen minutes. 
When you came up, where was the Barry K 


OPopo re pop 


then ? 
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A. The Barry K was going across the river. 

Q. Toward whieh side? 

A. Towards the west side of the river. 

Q. Did you see the Pennsylvanian then? 

A. I did not. 

Q. Did you see either of your barges? 

A. No, I didn’t look for the barges at that time. 

Q. What did the Barry K do when she got 
across the river ? A. She tied up. 

Q. Where? 


A. At the dolphin. She grabbed a line on the 
dolphin and eased herself into alongside of the 
jetty. 

Q. Do you know the number of the dolphin or 
what the name of it is? 

A. No, I am not supposed to know. I am not 
a navigating officer. [807] 

Q. How long did you remain over there? 

A. Oh, I should say an hour. I don’t know the 
exact time, but I imagine about that. 

Q. Why did the boat stay over there? 

A. They had broken an oil line. 

Q. When did you next see the barges? 

A. J seen the barges as I came up out of the fire 
hole, and they were repairing, back in the engine 
room, had part of the burner in the vice. 

Q. Where were the barges when you came up? 

A. They were just off the port side and below 
us, away below, down in the bight of that bend 
down there. 
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Q. Now, below you on which side of the river? 

A. They were on the west side of the river. 

Q. Was there any other boat there in the river 
at that time? 

A. The cruiser come just shortly after that, 
just a few minutes. 

Q. Came up shortly after what? 

A. After I went to the gangway door of the 
Barry K. 

@. You mean shortly after the accident? 

A. Well, shortly after we had tied up. 

Q. Oh, yes. Now, when, following the accident, 
did you have, or did you have any opportunity to 
notice whether there were any lights on the barges? 

A. Yes, there were lights on the barges when 
they were laying down alongside the west shore 
down there. [308] 

Q. Could you see them from where you were? 

A. I could see them. 

Q. What lights did you see? 

A. I think I seen two white lights. I couldn’t 
tell what position they were in on the barges or 
anything about that. 

Q. It was dark except for those lights? 

A. Yes. 

Q. Do you know how far you were from those 
lights when you saw them? 

A. Not exactly; possibly two or three thousand 
feet. 
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Q. Now, did you see these barges when they 
were up at Terminal No. 4 later on? 


mv, eieard. 
@. And were vou on the barges? 
A, I was. 


Q. What lights did they have on them then? 

A. They had all of the hghts intact the same 
as they had before. 

Q. What lights were those and where were they 
located ? 

A. Let's see. “22%as layine out on tie %side or 
24, and there were two lights on 24 and one light 
on 22. I don’t know just exactly the position they 
were laving in there at,Terminal 4. I don't remem- 


bers 
Q. Wheat was the nature of those lights? 
A. White heghts. 
Q. And what kind of lanterns? 
A. Storm lanterns, they called them. [309] 


cad 
— 
i 


Mr. Young: Would the clerk please give me the 
exhibit which is the lantern? Oh, here it is. 

Q. Will you examine Libelant’s Exhibit 8 and 
tell us whether that 1s a lantern of the kind that 
you saw at that time? A. That is the kind. 

Q. Now, were all of the three lights that you 
saw on the barges the same type of hght as this? 

A. That iste: 

Q. How close were you to those lights at that 
time? A. Iwas on the barges. 
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Q. What would you say as to the condition of 
the globes in those lights? 

A. I would say they were clean. 

@. Had you had anything to do with the place- 
ment of those lights on the barges? A. No. 

Q. Who had done that? Do you know? 

A. Mr. Kelly. 

Mr. Young: You may cross examine. 


Cross Examination 
By Mr. Wood: 

@. When you came out of your room before 
the Barry IX blew her three blasts to show that she 
had reversed her engines, the Barry K was within 
200 feet of the shore? 

A. Oh, approximately. I wouldn’t say for sure, 
but [310] 

Q. IJ mean that is as near as you can say? 

A. Yes. 

Q. And headed diagonally toward the east 


shore? 

A. Not diagonally. She was headed over towards 
the east shore a little bit. 

Q. And still going full speed ? 

A. She was still going full speed. 

Q. You say she was not headed diagonally. Un- 
less she was headed straight forward she must have 
been headed diagonally. 

A. Well, yes. In towards the east shore. 

Q. And the other ship was then a thousand feet 
away, about? 
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A. I would guess that. Maybe more. Maybe less. 
I didn’t pay any attention to how far away she 
was. 
Mr. Wood: That is all. 
The Court: Step down. 
(Witness excused. ) 


The Court: I suggest the morning recess. 
(Whereupon at 9:45 a recess was taken.) 


The Court: The reporter has asked me whether 
he should plan to be here Saturday. Do you gentle- 
men know now your wishes as to that? 

Mr. Wood: I am willing, entirely, to aceommo- 
date ourselves to the Court’s wishes and con- 
venience. 

Mr. Young: That is satisfactory with me, your 
Honor. [311] 

The Court: We are not accustomed to working 
in court on Saturday. 

Mr. Young: Call Mr. Wilhams, John Williams. 


JOHN WILLIAMS, 


produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Q. Mr. Williams, where do you live? 
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A. 601 North Knott Street. 

Q. And how long have you been in Portland? 

A. About sixteen years. 

Q. What is your occupation ? 

A. Jama deekhand. 

Q. Employed by whom ? 

A. At the present time, Shaver Transportation 
Company. 

Q. Whom were you employed by prior to your 
present employment ? 

A. Western Transportation Company. 

Q@. And how long were you with Western Trans- 
portation ? 

A. Qh, off and on for about five years. 

Q@. Were vou in the employ of Western Trans- 
portation Company and on the Barry K at the 
time of its collision with the Pennsylvanian ? 

I was. 

What was vour work on the Barry K? 

T was the deckhand. [312] 

Were you on watch at the time ? 

J was. 

When did you go on, do you remember ? 

At 6:15, the evening prior. 

And were you on duty at the time that the 
accident, itself, happened ? A. I was. 

Q. As the ship was proceeding up the Willam- 
ette River, what, if anything, first called your at- 
tention to the fact that there might be another ship 
there? 
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A. Well, I was on the lower deck near the fire 
hole talking to the fireman on watch, and I heard 
a starboard passing whistle blowed from _ the 
Barry K? 

Q. Is that the first whistle that you noticed? 

A. That is the first thing that I heard. 

Q. And did you know at that time that you were 
in the Willamette River? A. 1 did 

Q. Headed upstream? A. Yes. 

Q. You mentioned the fire hole. Where is that 
located ? 

A. That is in the forward part of the boat on 
the main deck. 

Q. I will hand you Libelant’s Exhibit 4 and 
ask you to state whether you can indicate to the 
Court where the fire hole 1s with reference to the 
boat as you see it in the picture. [313 ] 

A. Yes, I ean. There is the man standing at the 
fire hole. 

@. Hole, or hold? A. I wouldn’t know. 

Mr. Young: I am not sure, myself. 

The Court: Q. You mean the boilers are back 
there? 

A. Yes. Right aft this bulkhead, here. 

Mr. Young: Q. In this potograph which you 
just examined it shows two doors in the forward 
part of the boat. In this picture the doors are open. 
Were they open on that particular evening, do vou 
remember ? 

A. Well, they were partially closed. I don’t 
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know whether they were entirely closed or not. 
They might have been opened a crack. 

Q. In any event you were aware of a starboard 
passing whistle given by the Barry K? 

A. Yes, I was. 

The Court: Q. What was that signal ? 

A. It consisted of two blasts of the main 
whistle. 

Mr. Young: @. At that time did you look out? 

A. Not at that time, no. 

). Did you later? A. Yes. 

@. When did you look out? 

A. Well, there was a recall or a danger whistle 
blown. 

Q. By whom? 

A. By the Barry K very shortly after the star- 
board passing whistle was blown. [314] 

@. Did you hear any whistle from the other 
ship ? : 

A. No, I, personally, heard no whistle from the 
other ship. 

Q. Did you at any time hear any whistles from 
the other ship ? 

A. Yes, I did, but it was quite some while after. 

Q. After you heard the danger whistle given by 
the Barry K, did you then go out on deck ? 
I then stepped out on the bow. 
And what did you see? 
I saw a ship approaching from upstream. 
About how far away was it? 


Orop 
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A. Oh, roughly I would say a thousand feet. 

Q. Did you notice her hghts? 

A. I saw lights but I couldn’t say what they 
were. 

Q. Where would you say the Barry K was with 
reference to the shoreline at that time, or did you 
notice? 

A. Well, exactly from where I was standing at 
that time I couldn’t see the shoreline. I couldn’t 
see the east shoreline. I could see the west shore- 
line, and, judging from the distance that we were 
from the west shoreline, I would say that they were 
somewhere near the east shoreline. 

Q. Was one of the barges between you and the 
east shoreline? A. Yes. 

Q. Now, what whistles, if any, did you hear 
after the Barry K blew the danger whistle? 

A. I heard no whistle—I heard no whistle from 
the approaching ship. [315] 

@. Did you hear any more from the Barry K? 

A. Yes. Then there was another starboard pass- 
ing whistle blown from the Barry K. 

@. And then the answer from the Pennsylva- 
nian that you heard? A. Not any answer. 

Q. Any further whistles then from the Barry K ? 

A. There was a starboard passing whistle then 
blown from the Barry K. 

Q. And then what next did you hear? 

A. The next whistle that I heard was three 
blasts from the main whistle of the approaching 
ship. 
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Q. Is that the first whistle that you had noticed 
from the approaching ship? ne Leewas. 

Q. And were there any further whistles then 
from the Barry K after you heard the three blasts? 

A. Answered by three blasts from the main 
whistle of the Barry I. 

Q. Do you know about how far apart the boats 
were at that time, or were you in position to see? 

A. Iwas in position to see they were quite close 
at that time. The exact number of feet I conldn’t 
say, but they were quite close. 

Q. Do you know how fast the Barry K was pro- 
ceeding upstream at about the time you heard the 
first whistles which she blew? 

A. Oh, I really couldn’t say. I imagine it was 
five or six miles an hour. [316] 

Q. Were you able to arrive at any conclusions 
as to how fast the other boat was proceeding ? 

A. No. . 

@. And where were you when the collision oc- 
curred ? 

A. When the collision occurred, at the very 
moment that the collision occurred, I believe I was 
in the aft bunk room of the Barry K calling the 
erew, but I couldn’t say positively that that is where 
I was. 

Q. Who was the watchman on board the boat 
that night? A. Myr. John Kelly. 

Q. And did you see him that evening ? 

A. Yes. 
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Q@. Where was he when you noticed him? 

A. Well, right at that time, or prior to the acci- 
dent, he came down on the lower deck to see if I 
was ready and on watch, ready to pick up a barge, 
and that was—— 

Q. Where was that barge to be picked up? 

A. At the West Oregon mill. 

Q@. And then after that did you see him any 
more before the collision ? 

A. I couldn’t say for sure. I believe that I saw 
him on the upper deck, forward of the pilot house, 
but I couldn’t say that definitely. I know I heard 
him up there, but I don’t know for sure whether 
I saw him or not. 

Q. You mentioned you were calling some of 
the crew, yourself. A. Yes. [817] 

Q. How did you happen to do that ? 

A. Well, I saw that a collision was inevitable 
and I run aft to call the crew. 

Q. You did it on your own responsibility ? 

A. I took it upon myself. And I believe at that 
time that there was an alarm whistle being blown 
from the Barry K, from our deck whistle. That is 
a small whistle aft on the lower deck to signal to 
the deckhands, and also it is used as an alarm 
whistle. 

Q. Who operates that alarm whistle? 

A. That is operated by the man on watch in 
the pilot house. 

The Court: @. You mean by the pilot? 
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A. Yes, the pilot or Master, whichever is on 
watch. 

Q. You mean whoever is at the wheel ? 

A. Yes, sir. 

Mr. Young: Q. Did you actually see the col- 
hision ? 

A. he actual collision, no, I did not see. 

Q. When the collision occurred, were you aware 
of it from the fact of the violence at all? 

A. Yes, I was aware of it. 

Q@. And after the collision occurred, did you 
notice the position of the other vessel ? 

A. Yes, quite soon after. I went,—as I said 
previously, I went aft to call the crew out, and then 
after the collision I went out on deck and I could 
see the steamer that was later identified as the 
Pennsylvanian on the east side of us. [318] 

Q. And was she in motion at the time ? 

A. She was. 

Q. Do you know how fast she was going ? 

A. It would be very hard to say. 

Q. Did you notice any change in the speed of 
the Barry K before the collision occurred ? 

A. Qh, yes. 

Q. Tell the Court what you noticed. 

A. Well, as we were proceeding upstream, I 
don’t know exactly at what in reference to the 
whistles and such that the Barry K was stopped, 
but the engines were stopped. Now, I don’t know 
how soon that the vessel, itself, came to a stop and 
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lost its headway, but then her engines were thrown 
astern, and at the time of the collision or very soon 
before the collision the engines were going full 
speed astern and the pilot was swinging the stern 
of the boat upstream as much as he could so that 
the ship would not hit the boat, itself, but instead 
would hit the barges. 

Q. Is that where the collision in fact occurred, 
do you know? A. Pardon? 

Q. Did the collision in fact occur between the 
steamer and the barge, one of the barges? 

A. Yes, the ship hit Barge No. 22, which was 
on our nose at the aft gangway door. 

Q. Do you know whether the Barry K was in 
motion or standing still when the collision oc- 
eurred? [319] 

A. I believe that she was going astern. 

Q. Going astern? A. I believe so. 

Q. Now, had you that evening at any time be- 
fore the collision observed what lights there were 
on the barges? eee tad. 

Q. What occasion did you have to do that? 

A. Well, the barge lines are very often, when 
they are in mills like at Camas and other docks, 
the lines on the barges, when they are letting, well, 
they are very often thrown over the side, they are 
just let dangle, and it is part of the duties of the 
deckhand on watch to make sure that these lines 
are picked up and put on deck of the barge. They 
are made fast to the barge. 
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Q. And did you have occasion to do that on that 
night ? 

A. And—I did. I went around the barges and 
I picked up the lines. 

Q. What time in the evening was it that you 
did that? 

A. It was after we left Camas, somewhere be- 
tween Camas and Portland—Camas and Van- 
couver. 

Q. Is that the only occasion you had to do that 
shortly before the accident occurred ? 

A. As I remember, that is the only occasion I 
had to go on the barges. 

Q. What lights did you see on the barges at that 
time? 

A. I saw one white light on the forward star- 
board corner of Barge No. 22, one white light on 
the port forward corner of Barge No. 24, and one 
white light on the after port corner of Barge No. 
24. [320] 

Q. What color were those lights? 

A. White lights. 

@. How high were they above the decks of the 
barges? 

A. Qh, roughly I would say six feet. 

Q. And how strong was the light which they 
east? Would you describe that ? 

A. Quite strong. 

@. Were you that evening in any position where 
you could observe those hghts from a distance? 
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A. No, f was not. 

Q. Now, after the accident happened, did you 
see the barges? 

A. Yes, I saw the barges after the accident hap- 
pened several times. 

Q. Where were they after the accident ? 

A. The first time I saw them after the accident 
was immediately after the accident. Barge No. 22 
was being pushed downstream on the nose of the 
steamer Pennsylvanian, and Barge No. 24 was 
adrift—exactly 1n what position in relation to the 
other barge I couldn’t say, but I believe it was a 
bit further downstream, and I could see them float 
on downstream at a few different times, working 
around the boat. Later I saw them brought up- 
stream by the tug Cruiser, and later saw the same 
barges at Terminal 4, where they were tied up by 
the tug Cruiser. 

Q. Did you notice where those barges came to 
rest after they were broken away from _ the 


Barry K? A. No, I did not. [321] 
Q. At Terminal No. 4 did you notice the lights 
on the barges? fee Ledids 


Q. What lghts did you see then? 

A. I saw the same three lights and in the same 
three positions. 

(. Where were those lights with reference to 
the exact corners of the deckhouses on those barges ? 

A. Ag near to the exact corner as possible. 
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Q. Do you know whether those lights were vis- 
ible either to a person standing to the side of them 
on the forward end or on the side of the barge, 
itself, looking forward? A. They were. 

Mr. Young: You may cross examine. 


Cross Examination 
By Mr. Wood: 

Q. Mr. Williams, this West Oregon mill, where 
you were going to pick up the third barge, is at 
Linnton, isn’t it? A. Yes, it 1s. 

Q. About how far upstream was that from you, 
from the place of the collision ? 

A. Oh, I couldn’t say exactly. It is less than a 
mile, in the vicinity of a mile. 

Q. Did you have anything to do with the care 
of these lights on the barges? 

A. It wasn’t my duty. 

Q. There was no occasion for you to notice them 
at all, was there? [822] 

A. Well, the only occasion that I would have to 
notice them is any time that a man goes around and 
inspects the barges, picking up lines and such, he 
usually makes a practice of noticing all things that 
—to see that they are in order, the doors of the 
barges closed and if the lights are right. 

Q. What did you mean by saying that these 
lights were fixed as near the corner of the barge as 
possible? To illustrate, if that is the corner of 
the house of one of the barges, was there any 
bracket out there on which the light hung? 
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A, No, there was no bracket, but very, very close 
to the corner, without being right on the corner, 
right aft of the forward corner, there, there is nails. 

@. How far aft? 

The Court: @. Which way is the barge point- 
ing? 

A. This would be the upstream end of the barge. 
Right as close to the corner as it could be. 

©. This would be the starboard forward corner 
of the barge? A. Yes, right here. 

Air. Wood: QO. Gowetar back from the comer 
would the nail be driven ? 

A. Right at the corner. If this was the corner, 
here, it would be over six inches. 

QM. Six inches back of the corner? 

A. Or maybe not even that far. Close enough 
that they could be seen with a pretty good angle 
forward. [323] 

Q. But if the nail was driven six inches back 
from the corner, from the starboard side, and the 
lantern was hung something like that, the only place 
it would show would be forward and on the star- 
board side, wouldn't it? 

A. Fyrom a distance of a couple of hundred feet 
that would show practically to the middle of the 
barge, and at a further distance you could see it 
quite a great distance to the other side of the 
barge. 

Q. Well, it is hanging about approximately the 
way vou think it was, wasn’t it? 
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A. No, it is hanging further back than I think 
it was, hanging about like that, as close to the cor- 
ner as it could be. 

Q@. Was it any part of your duties to notice 
whether the lanterns were clear or not? 

A. Oh, I really wouldn’t say that it was part of 
my duties, but, as I stated before, we always watch 
for things like that. 

Q. Will you say that the globes were as clean 
as this lantern exhibited in court is? Will you 
testify to that? 

A. I couldn’t say it was as clean as that, but it 
was clean. 

Q. Would you say they were hanging six feet 
above the deck of the barges? 

A. Approximately just about where a man would 
hang them out. 

Q. How far would that be above the water? 

A. Qh, I really couldn’t say. I don’t know how 
far it is, exactly, from the water’s edge to the deck 
of the barge. 

Mr. Wood: That is all. [824] 


Redirect Examination 
By Mr. Young: 

Q. Just a moment, Mr. Williams. Will you take 
the lantern and hold it on the edge of this upright, 
and place that lantern, now, just about where you 
think it was at the time that you saw the lanterns 
on the barges? 

A. Just about like that. 
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Q. Now, from where your finger is, will you 
take this rule and measure the place where your fin- 
ger is to the end of this upright? 

A. Four inches. 

The Court: Q. What finger did you measure 
from? 

A. The center finger. 

Q. In other words, then, the bight of the lan- 
term was against a nail which was approximately 
four inches from the forward end of the barge 
corner. Is that right? 

A. Just about that, I imagine. 

Mr. Young: That is all. 

(Witness excused.) [325] 


JOSEPH M. SCHAUBLE, 


produced as a witness in behalf of the Libelant, be- 
ing first duly sworn, testified as follows: 


Direct Examination 
By Mare Younes 
@. State your name to the Court, please. 
A. Joseph M. Schauble. 
Q. And in whose employ are you? 
A. Western ‘Transportation. 
Mr. Wood: A little louder, please, Mr. Schau- 


A. Western Transportation. 
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Mr. Young: Q. What is the nature of your 
work? 
Marine engineer. 
How long have you been a marine engineer? 
Since. Lolo: 
What license do you hold? 
Non-condensing river license, 750 gross tons. 
Were you on board the Barry K the night of 
its et with the Pennsylvanian ? 

A. I was. 

Q. And what were your duties at that time? 

A. Assistant engineer, first assistant. 

Q. Were you on watch at the time the accident 
happened ? A. I was. 

Q. Do you remember about when you went on 
watch ? 

A. Well, it would be just a little after mud- 
night. [826] 

A. And then you would remain on watch until 
how long? A. 6:15. 

Q. Where were you when you were on watch, 
what part of the Barry Kk? 
In the engine room. 
And where is the engine room located? 
On the after end of the boat. 
On the lower deck? 
On the lower deck. 
From your position there, is it possible for 
you a hear whistles of the Barry K or other whis- 
tles? A. Yes, you can. 


'ObOpor 
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Q. Do you recall the Barry K starting up the 
Willamette River that particular night? 

A. Well, I don’t just recall the start up the 
Willamette, of course. 

Q. Well, did you notice any whistles from the 
Barry K after the boat was in the Willamette River 
at any time? A. Qh, yes. I heard 

Q. What whistles did vou hear? 

A. Well, I recall not all of the whistles, but 
the danger signal. 

@. You recall the danger signal? 


A. Yesysir- 
Q. Do you remember how many danger signals 
you heard? A. No, not exactly. 


@. Did you hear more than one? 

A. Yes, I am positive I did. [827] 

Q. Did you hear any signals from the Barry K 
other than danger signals? 

A. Well, I heard other signals, but I don’t know 
just what they were. 

@. I see. Now, is there any means of communi- 
cation between the pilot house and your place in 
the engine room? 

A. We have a speaking tube, yes. 

Q. And is there a gong or a bell, also? 

NM SES, SP. 

Q. Did you receive any signals from the pilot 
house at any time after you heard this danger sig- 
nal, the danger whistle? 

A. Well, I heard—got a stop bell and full speed 
astern. 


vs. Western Transportation Co. 403 


(Testimony of Joseph M. Schauble.) 

Q. You got a stop bell and did you respond to 
that stop bell immediately ? 

A. Absolutely, yes. 

Q. At the time that you received the stop bell, 
do you know about what the forward speed of the 
Barry K was? 

A. No, I wouldn’t know. 

Q. In any event you answered the stop bell im- 
mediately ? A. Yes, sir. 

Q. And what did you do at that time with regard 
to the engines? 

A. Well, just stopped the engines and immedi- 
atelv following I got a back-up bell full speed 
astern. 

Q. The back-up bell came immediately later, aft- 
erwards. Is that right? 

A. Yes, that is right. [828] 

Q. And then did you respond to that bell 


promptly ? Ae eS Gil . 

Q. Were you aware of the happening of the eol- 
lision, itself? A. No, sir. 

Q. You didn’t feel the collision at all? 

A. Oh, yes; sure. 

Q. That is what I mean. 

A. Yes, vou bet. 

Q. You did not see the collision, did you? 

A. No, you couldn’t see the collision. 

Q. When did you stop the engines with refer- 


ence to the time of the collision? Could you esti- 
mate that time? 
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A. Well, it wasn’t very long. I wouldn’t think it 
would be over a couple of minutes if it was that 
long. 

Q. Do you know whether or not the Barry K had 
completely lost way bv the time that the collision 
occurred ? 

A. Oh, no. 1 conldiiieay atliane 

Q. You couldn’t say as to that? A. No. 

Q. Did you at any time hear any whistles from 
the other steamer? A. No, I never. 

Q. They mav have been blown and vou not heard 
them ? A. Oh, it could have been, ves. 

Q. Could there have been whistles on the Barry 
K that vou did not hear? [329] 

A. Yes. Sure there could have. 

Q. Did vou see the other boat at any time before 
the collision occurred? A. Before? No. 

@. After the collision occurred did you see the 
other vessel ? 

A. I just got a shadow of it through the gang- 
way door; that is, I could see it was an ocean boat, 
was all I could see. 

@. Was the other boat in motion when you saw 
it? A. Well, I couldn’t tell. 

@. Did you see the other boat at any time after 
that ? A. No. 

@. Your duties require you to remain there in 
the engine room. Is that right? A, ‘Thetisac 

Mr. Young: You may cross examine. 
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Cross Examination 
By Mir. Wood: 

@. Mr. Schauble, were you alone in the engine 
room, or did you have anybody assisting you? 

A. No, I was by myself. 

Q. Did you have to handle both the port and the 
starboard engine by yourself ? 

A. They both handle from the same throttle. 

Q. Have vou a bell book showing the bells that 
you received ? 

A. We don’t keep records of bells. We don’t 
keep records of the [330] bells as they are rang. 

Q. Is it not a practice on the Barry K to keep 
an engine room bell book? 

A. Not as long as I have been on the boat. 

Q. You keep no record of the bells at all? 

A. No. 

Q. Is it not customary on river boats to keep a 
bell book? A. J have never heard of it. 

Q. You said you did not know the forward speed 
of the Barry K. Perhaps you interpreted the ques- 
tion to mean the forward speed through the watez, 
but you know she was running with her engines 
full speed ahead, do you not, up to the time she got 
the stop bell? A. Yes, sir. 

Q. You said you got a stop bell, then a backing 
bell, the backing bell following on the stop. That 
is rather usual, is it not, on all ships to give a stop 
bell before they give the reversing bell? 

A. Yes. 
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@. In other words, it is not customary on any 
ships to reverse full speed astern from full speed 
ahead without an intermediate stop, is it? 

A. No, that there, they are made, they stop and 
then 

G. Do vou know what the horsepower of the en- 
gines of the Barry K are? 

A. Not exacily, no. 


Q. Well, have vou been engineer on other river 
boats in the Columbia and Willamette rivers? [331] 

A. Oh, yes. 

@. You are familiar with that type of boat, are 
vou? A. Yes. 

@. And the Barry K is a powerful boat of that 
class, is she not? 

A. Well, ves. She is a good boat. 

Ni. Wood: That is all. 

My. Young: Just a moment, please. 

Mr. Wood: Ma. Young, in respect to this thing 
of the bell book, which he says he doesn’t have, 
have you a copy of a log book, not a copy, but have 
vou the original log? 

Mr. Young: I have the original log both of the 
engine room and the pilot house. 

Mr. Wood: Well, at some convenient time—— 

Mr. Young: I have them right here. 


Redirect Examination 
By Mr. Young: 
Q. Mr. Schauble, will you examine this book 
which | am handing you and tell me whether you 
know what that book is? 
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Whose handwriting are those items in? 
Where the collision occurred it is mine. 
That part is yours? A. Yes, sir. 

Mr. Young: We offer this in evidence, your 
Honor. I should like, however, if it is introduced 
in evidence, to have the opportunity of substituting 


A. It is the log book. 

Q. What is it? 

A. That is the log book of the engine room. 

Q. Log book of the engine room? A. Yes. 
Q. Is that for February 1, 1941? 

AY Yes. [332] 

Q. 

A. 

Q. 


a copy. 
The Court: @. What day of the week did this 
accident occur? A. Saturday, February 1. 


Q. Early Saturday morning? 

A. 12:55 Saturday morning. 

Mr. Wood: It is my understanding, your Honor, 
that log books are not competent testimony or evi- 
dence on behalf of the ship that offers them. They 
may be used against the ship or they may be used 
by a witness who kept the log to refresh his mem- 
ory, but the log book, itself, is not evidence. I do 
not know that I am going to insist on the objection 
yet,—I do not think I am—but I wish to make my 
position clear. 

The Court: Why? 

Mr. Wood: Because I do not know that I am 
going to make the objection or not. 

The Court: I will not rule until you make up 
your mind what you want to do. 
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Mr. Wood: Very well, your Honor. 

Mr. Young: If the Court please, I am not in- 
sisting that the [833] book go in evidence. I pro- 
duced it because some question arose with reference 
to the log. The only pomt I want clear is that 
I am willing that the book go in evidence, and the 
fact that it 1s not in evidence is no circumstance 
to be held against our position. 

The Court: J understand you are withdrawing 
the offer? 

Mr. Young: Yes, your Honor. 

Mi. Wood: I want to ask him something about 
lite 

Mr. Young: Allmugine 

Mr. Wood: Mz. Schauble, in the left-hand col- 
uinn of your book, there, at the top, there are the 
letters *‘AR.’’? Does that mean ‘‘Arrived’’? 

A. Arrived, 

Mr. Wood: At that time? A. Yes. 

Mr. Wood: And what is on the second column? 

A. That is departure, or ‘‘Left,’’ it says here. 

Mr. Wood: So according to this log you noted 
the collision at 12:55 A. M., and then you departed 
from some place at 2:15? 

A. Yes. Well, we shoved right across the river 
from there. 

Mr. Wood: Is that what you mean, that you re- 
mained tied up over there at the other side of the 
river until 2:15? A. Yes, sir. 

Mr. Wood: Did you go back to the mouth of the 
river? A. Yes, we went back to telephone. 
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Mr. Wood: Back to the mouth of the Willa- 
mette? [834] A. Yes. 

Mr. Wood: And where did you telephone from 
there, some house ? 

A. Qh, they have a station there that they op- 
erate. 

Mi. Wood: Now, this entry, here, ‘‘Post Office 
Bar, hit SS. Pennsylvanian 12:55 A. M.’’ has been 
erased and rewritten, has it not? 

A. Yes. | got Pennsylvanian spelt wrong the 
first time. That there is how I happened to do that. 

Mr. Wood: Is that the only reason you made the 
erasure ? A Wes, sir 

Mivewwood: Thatastall. 

My. Young: It wouldn’t be the first time that 
the word ‘‘Pennsvlvanian’’ has been misspelled I 
should say. 

That is all. Witness excused. 

(Witness excused.) 


Mr. Young: At this time, if the Court please, 
J wish to inform opposing counsel that I have here 
the original log book of the Master. If counsel 
wishes to examine it he is at liberty to do so. 

Mr. Wood: I will at a later time; not mght this 
minute. 

Mr. Young: The only point is, if you have any 
questions vou want to ask about it I should like 
to have them asked while Captain Williams is still 
here. [835] 
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Mr. Wood: Well, after all, Captain Reed is a 
more important man, is he not? 

Mr. Young: Well, Captain Reed will be here, 
but this is in Captain Williams’ handwriting, I be- 
heve. 

Mr. Wood: Then I should lke to look at it. Is 
he not going to be here after today? 

Mr. Young: I was hoping to excuse him today. 
He is not in the employ of the Western Transpor- 
tation Company and wants to get back to his work. 

I want to correct a statement I made, vour Honor. 
This is in Captain Reed’s handwriting. 

Mr. Wood: Well, then I will ask Captain Reed 
anything about it that may be necessary. 

Mr. Young: Call Mr. Leach. 

The Court: Write this down, Mr. Maxwell, while 
the witness is coming up here: 1932 A. M. C. page 
1247. That is what Mr. Wood cited me in the good 
ship Chandler case as authority for admission of 
the Inspectors’ report. 


TOM LEACH, 


produced as a witness in behalf of the Libelant, be- 
ing first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Q. Do you live in Portland? 
A. Yes, sir. [336] 
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Q. And what is your occupation ? 

A. Deck hand. 

Q. In whose employ are you at present ? 

A. Oh, Oregon Stcel Company, shipyard. 

4). Oregon Steel? A © Gs: 

Q. Prior to the time that you first went with 
the Oregon Steel, were you with the Western Trans- 
portation Company ? A. I was. 

Q. In what capacity? A. Deek hand. 

Q. And how long did you hold that job? 

A. About 1934. 

Q. Up to when? A. Last Monday. 

@. Last Monday? A. Yes, sir. 

Q. Were vou a deck hand on board the Barry 


K at the time of the collision with the Pennsyl- 
vanian ? A. I was. 

Q. Were you on watch at that time? 

pe No, sir. 

Q. When did vou go off watch?. 

A. Six o’clock in the evening. 

Q. And do you remember when you went to 
bed? [3837] A  Nowisean’t say. 

Q. In any event were you in bed when the Barry 
K came up the Willamette River prior to the time 
of the accident? 

You mean was I in a bed? 

Yes. Were you in bed then? 

Yes, sir; I was. 

Whereabouts were you sleeping on the boat? 
I was sleeping aft in the bunk room. 
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QO. How tat art? 

A. Extreme aft of the bunk room. 

Q. What called your attention to there being 
another ship in the river before the collision? 

A. I didn’t hear nothing until the night wateh- 
man woke me up. 

Q. Who was the night watchman? 

A. John Kelly. 

@. And when he woke you up, did you hear any 
whistles of any sort? A. No, sir; @ didamy: 
Did you later? A. No, sires U didi: 
What did you do? 

I got up and put my clothes on. 

And did you go out on deck? 

No, sir. When we hit it knocked me down. 
Then what did you do? 

Then I went out on deck. [838] 

And when you went out on deck, did you see 
the ives vessel ? A No, sir: ied new 

Q. Did you see the barges that had been with 
the Barry Kk? 

A. I seen the barges floating downstream. 

Q. Where were they? 

A. As well as I can remember, I was about half 
asleep, and J think it was on the port side, on the 
—on the starboard side, I should say. 

Q. And was the Barry K in motion when you 
went out on deck? A. I eouldn’t say. 

Q. You were a little sleepy at that time, I take 
ats A. That is right; I was. 
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@. At any time when the barges were floating 
away, did you notice whether there were any lights 
on them? A. Yes, sir; there were lights. 

Q. What lights did vou observe? 

A. White lights. 

Q. And do vou know where they were located 2 

A. Well, I know where they should have been. 
I couldn't say at that time whether they were on 
that barge or not. 

Q. How many lights do you remember secing? 

A. Two lights. 

Q. Two lights? Pxemcs. crt. 

Q. And did vou see those barges close up at any 
time later that [339] evening or later in that morn- 
ing, rather? 

I seen them tied up at Terminal 4. 

Did you notice the lights at that time? 

The lights were still burning. 

And how many lights did you notice then? 
Three lights. I think three lights. Yes. 
Now, were those lights lights of the kind that 
we tie a sample of here in the court room? 

Yes, sir. 


OPOoror 


OP 


And do you know about where they were 
located on the barges? iv Ves, sit. 

Where? A. Right on the corner. 

On which corner? 

Well, on the port side. 

Of which barge? A. 24. Forward. 
Port side forward in the corner of 242 
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ee ey eS, Sir 

Q. And was there any other light on that same 
barge? A. Yes, sir; aft of 24. 

@. And where was it aft? 

A. On the port side. 

@. At the corner? A. Yes, sir. [840] 

@. Was there any light on Barge 22? 

A. Barge 22? I think on the starboard side of 


the forward barge on the corner. 

@. And that was where with reference to the 
corner ? A. Yes, sir. 

Q. Where with reference to the corner? 

A On the starboard side. 

@. I mean, was it right at the corner, or was it 
on the side, or on the bow? 

A. She was right on the front of the barge. 

Q. Right on the front of the barge? 

A. Yes, sir. 

Q. Could you illustrate that by taking this lan- 
tern and a pencil to indicate about the position of 
those lights? We will just imagine that the pencil 
—pardon me just a moment. What were they fas- 
tened to? A. A nail. 

Q. A nail. Just imagine, now, that this pencil 
is the nail and take this lantern, and then come to 
the end of this upright and place the nail in about 
the position that vou would regard the light to have 
been. A. Well, sir, 

@. We will say we are now pointing to the star- 
board side of Barge 22, and around this corner 
would be the forward part of Barge 22. [3841] 
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A. Is the starboard part? I would say about 
here. The nail was drove in and wp, and this is 
fixed, would hang something like this. 

Q. Did any part of the light, itself, extend out 
around the forward part of the corner? 

A. That is something I couldn ’t say. 

Q. You couldn't say about that? A. No. 

Mr. Young: You may cross examine. 

Mr. Wood: No cross examination. 

(Witness excused.) 


Mr. Young: Mr. Melvin Young. 


MELVIN YOUNG 


produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 
Direct Examination 

By Mr. Young: 
You are Mr. Melvin F. Young? 
Yes, sir. 
And by whom are you employed ? 
Western Transportation. 
In what capacity ? A. Chief engineer. 
What license do you carry ? 
Chief engineer. [842] 
And how long have you held such a license? 
About twenty-five years. 
Does that entitle you to act as chief engineer 
on river boats in the Willamette and Columbia 
rivers? A. Yes, sir. | 

Q. Were you the chief engineer on board the 
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Western Transportation Company’s boat Barry K 
at the time of its collision with the Pennsylvanian ? 


A. Yes, sir. 

@. Were you on board the boat at the time of 
the accident ? A. Yes, sir. 

Q. Were you on watch then? A. No, sir. 

Q. Who was on watch? A. Mr. Schauble. 

Q. When did you go off watch? 

A. I went off about a quarter after twelve. 

@. And did you go to bed? A. Yies, sir. 

@. Were you in bed when the collision occurred ? 

A. Yes, sir. 

Q. What first called your attention to anything 


happening on the Willamette River? 

A. Well, they run a stopping bell and a back-up 
bell and three whistles that he was going astern full 
speed. [343] 

@. Where was your room on the Barry K? 

A. About the fourth room down on the port side. 

Q. That is on the second deck? 


A. Yes, sir. 

Q. It was the four blasts of the whistle of the 
Barry K that woke you? A. No, three. 

@. Three blasts? A. Yes. 

@. Did you hear any danger signal by the Barry 
K? 


A. I heard one distinctly. That is all. I 
wouldn’t say if others were blown. 

Q. When was this danger signal that you heard 
distinctly blown with reference to the three whistles 
that you heard? 
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A. Just a little before the three. 
Q. The first signal you heard, then, was the 
danger signal. Is that right? eee C5, S17, 
Q. Then the next one was the three whistles? 
A. Three. 
Q. Did you hear any answering whistles at all 


from any other boat? A. None at all. 
Q. May there have been some that you did not 
hear ? A. JI couldn’t say. 


Q. Did you go out on deck after you heard the 
danger signals? [344] 

A. Yes. I went out on deck when I heard the 
stopping bell and she was backing up. 

Q. Did you see Mr. Kelly at any time just be- 
fore the collision ? 

A. Kelly just went by the door and says, ‘‘Get 
out. We have collided with a steamship.’’ 

@. And what was Mr. Kelly doing at that time? 

A. He was going forward. 

Q. Was the Barry K in motion at the time a 
collision occurred, do you know? 

A. She was practically stopped. 

Q. And did you see the collision ? 


A. No, sir. 

Q. Did you feel it? A. Yes, sir. 

Q. Did you see the other vessel at any time be- 
fore the collision ? Bee NO. didn t 


Q. When did you first see it, if at all? 

A. What is that? 

Q. When did you first see the other vessel, if at 
all? A. I never seen her at all. 
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Q. You did not see her even after the accident? 

A. I went back and changed my clothes, and by 
the time I came up she had gone. 

Q. Did you then go down below? 

A. Went down below. [345] 

Q. What did you do after that? 

A. Worked on the oil pipe to the burner and 
fixecatis 

Q. How long did that take? 

A. About an hour. 

Q. Where did the Barry K go following the col- 
lision ? 

A. She went across on the west side. 

Q. Did you notice the barges at all in connec- 
tion with the Barry K? A. No, I didn’t. 

Mr. Young: That is all. 


Cross Examination 
By Mr. Wood: 

Q. What is the power of the Barry K? 

A. Between 550 and 600. 

Q. Is that a well-powered tugboat? 

A. Yes, it is pretty good for a boat that size. 

q. She used to run on the Lewiston run, did she 
not? 

A. Yes, she was up there for quite a while. 

Q. It requires rather an extra well-powered boat 
to run on the Lewiston run, does it not, short bends 
and swift rapids? 

A. She has got pretty good power. 

Mr. Wood: That is all. 
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Redirect Examination 
By Mr. Young: 

Q. Just one further question. Was there a Mr. 
Christy who was with vou in the engine room at any 
time? Do you know such a person? [346] 

A. No. 

Q. There was no one on the boat by that name ? 

A. Not that I remember. 

Mr. Young: That is all. 

(Witness excused.) 


Mr. Young: Mr. Fowler. 

The Court: How many more witnesses do vou 
have? 

Mr. Young: J have one short one and this wit- 
ness. I am sorry. I should like to call Mr. Imlay 
in place of this witness, who will be very short. 

The Court: You are not going to put Kelly on? 

Mr. Young: I have three witnesses. I am sorry. 


GILBERT IMLAY 


produced as a witness in behalf of the Libelant, be- 
ing first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Q. Mr. Imlay, do vou live in Portland ? 
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A. Yes. 

@. What is your occupation? 

A. Deek hand. 

Q. Employed by Western Transportation Com- 
pany ? A. Not at present. I was. 

Q. By whom are you now employed? [347] 

A. Shaver Transportation. 

Q. Well, were you with the Western Trans- 
portation Company at the time of the Barry K ae- 
cident ? A. Yes. 

@. And were you on board the Barry K when 
the collision occurred with the Pennsylvanian? 
Yes. 

Were you on duty at that time? 

No; I wasnt. 

When did vou go off, do you remember? 

I hadn’t been on duty at all. I had just come 
on ‘he job the previous evening, and I wouldn’t 
have gone on watch until they reached the harbor. 

Q. Well, were vou in bed at the time just before 
the collision occurred ? A. Yes. 

Q@. Where was vour room? 

A. J was back in the aft bunk room. 

Q. The aft bunk room? A. Yes. 

Q. Now, what was the first information you had 
of anything occurring on the river, there? 

A. When John Wilhams come in and turned the 
lights on in the bunk room. 

Q. That was the John Williams who has been 
on the stand here? [348] A. Yes. 
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Q. <And did he give you any information at that 
time? 

A. He come in and says, ‘‘Look out. She's go- 
ume TO Wite’’ 

Q. What did you do? 

A. About that time it hit, and I lit out on the 


. Had you noticed any whistles that night? 
A. No, I hadt’t. 
Q. I mean whistles either of the Barry K or of 
any other boat? A. No. 


Q. Now, did you get out of bed then? 

A. Well, I was practically out then. 

@. Where did you go? 

A. I went down on the bow, down in the forward 
hold. 


Q. When you went out on the bow, did you ob- 
serve the other ship then? 

A. TI saw it, but I just noticed it. I didn’t pay 
any attention to it. 

Q. You did not pay any attention to its precise 
location, you mean? 

A. No, that is just out forward of the boat. 

Q. Did you notice the position of the Barry K 
at that time? 

A. Well, it was out in the river. I couldn’t say 
where. 

Q. It was what? 

A. We were away from our tow—lI noticed that 
—the barges. 
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Q. How was she headed with reference to, say, 
the east bank? 

A. She was headed toward the east bank. [849] 

@. She what? 

A. She was headed towards the east bank at an 
angle. 

@. Did vou notice the direction in which the 
Pennsylvanian was headed ? A. Ho, didnt. 

Q. Did you notice the barges of the Barry K 
after the accident? 

A. Not until after we were across the river and 
tied up. 

Q. Where were the barges when you noticed 
them ? 

A. They were—they were over by the east shore. 
They were drifting downstream. 

@. Where did they finally come to rest ? 

A. Well, I noticed that they were drifting 
downstream and J was down there—I went down in 
the forward hold with the mate to see how badly 
the boat was damaged, and when I come back up 
why the Cruiser had picked them up. 

Q. Did vou notice any lights on the barges? 

A. J noticed two lights. 

Q. Two lhghts? A. Yes. 

Q. How far away were the barges when you no- 
ticed the two lights? 

A. Well, they were across the river from us. 

Q. Across the river from you? A. Yes. 

@. What color were those lights? 
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A. White. [350] 

Q. Do you know where they were located on the 
barges ? 

A. Ixnow where they should be. I eouldn’t say 
definitely where they were, because I hadn’t been 
out on the tow. 

Mr. Young: Isee. That is all. 

Mr. Wood: That is all. 

(Witness excused.) 


Mr. Wood: In view of the counsel’s intimation 
that Mr. Williams may not be here tomorrow, eould 
I have him recalled to ask him just one question 
about his testimony before the Inspectors ? 

Mr. Young: You mean Captain Williams, do 
you not? 

Mr. Wood: Captain Williams. Yes. 


EK. P. WILLIAMS 


a witness in behalf of the Libelant, was thereupon 
recalled for further cross examination, and, having 
been previously sworn, further testified as follows: 


Further Cross Examination 
By Mr. Wood: 
Q. Captain Williams, in testifying before the 
Inspectors, I want to ask you whether vou testified 
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as follows in answer to questions by Captain 
Joachims : 
The Court: What page? 
My. Wood: Page 28. This was on the investi- 
gation, not the trial. [3851] 
Q. The question: 
‘*Q. Do we understand that you keep to 
the left side of the channel on account of con- 
venience ? 


‘“A. Convenience and safety. 
‘“(). Was the left side of the channel dan- 
gerous ? A, No, sir.”’ 


Did you so testify ? ere CS esi 

Mr. Wood: That is all. 

liv, Young: Do you want to ask any questions, 
Mi. Wood, about the log? 

Mi. Wood: Well, he didn’t keep it. 


Redirect Examination 

By Mr. Young: 

Q. Will you examine this document, Captain 
Williams, and state what that is, if you know? 

A. It is re-copied, isn’t it? 

Q. What? 

A. It is recopied off the regular log? That is 
my handwriting, yes. 

Q. That is your handwriting ? 

Ao) Ves 

Q. Is that the original log? 

A. ‘That is my handwriting. That is the one I 


made up. 
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Q. That is what I want to inquire about. Were 
you the one that made up that log, then? 

Peeves, sir i352) 

Q. And did you write it the night of the acei- 
dent ? 

A. Well, our time—we put our time down and 
place as we go along. 

Q. There was some question here as to whether 
you or Captain Reed had actually written up that 
log, and I wanted to clarify that at this time. 

A. Yes, I wrote that log. 

Q. You wrote that log? x Veen 

Q. Is any of that based upon information given 
you by Captain Reed? 

A. No, I believe not, only as to the time of the 
collision. I was up at that time and the balance 
of the time that we arrived at Portland. 

My. Young: This log is available, your Honor, 
for counsel’s use, if he wishes. 

Mr. Wood: I do not care to ask Captain Wil- 
liams anything about it. 

Mr. Young: Very well. 

That is all, Captain. 

(Witness excused. ) 
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LOUIS L. FOWLER, 


produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Young: 
Q. State your name, please. 
A. Louis Fowler. 
Q. And you live in Portland ? AS GG 
Q. How long have you lived here? 
A. Sitvee: 1933. 
Q. By whom are you employed? 
#.. tshaver Transportation Company. 
Q. How long have you been with that company ? 
A. Since 1938. 


Q. Since 1933? A 19838 
@. Were you ever in the employ of the Western 
Transportation Company ? A, I was: 


Q. At what time? 

A. I believe it was in 1930 or ’31, somewhere 
in there,—I am not sure—I worked a couple of 
months for them. 

Q. Just for a couple of months. Outside of 
that, have you worked for the Western Transpor- 
tation at all? A. None whatsoever. 

Q. And is your present work with the Shaver 
Transportation Company [854] permanent so far 


as you know? 
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A. As far as I know. I hope. 

Q. Do vou carry a Federal license? 

A. Yes. 

Q. What is the nature of the license? 

A. I have an operator's license and a mate’s 
license of inland rivers. 

Q. And what kinds of boats? What sort of 
boats driven by what kind of power? 

A. Qh, it would class as motor boats. 

Q. Diesel engine boats? 

A. An operator’s license would, yes. 

Q. And how long did you say you have held 
that license? A. Four years. 

Mr. Wood: A little louder, please. 

A. Four vears. 

Mr. Young: Q. Were you in the Willamette 
River at the time that the collision occurred be- 
tween the Barry K and the Pennsylvanian on Feb- 
ruary 1 of this year? A. IF was. 

Q. How did you happen to be there at the time? 

A. I was on my way to the dock. 

Q. Your way to the dock? 

A. I was on my way to the Shaver Transpor- 
tation Company dock. 

Q. You were coming upstream? [355] 

A. Coming upstream. 

Q. What boat were you on? 

A. The tug Cruiser. 

Q. Were you piloting the tug Cruiser at that 
time? A. I was. 
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Q. Is the tug Cruiser a boat owned by the 


Shaver Transportation Company ? AD Ets. 
Q. Is it proper to call you ‘‘Captain,’’ by the 
way ? A. I don’t care. 


Q. You do not mind. Well, Captain Fowler, 
were you faniliar with the Barry K owned by the 
Western Transportation Company? That is, did 
you know it when you saw it? BN peyrale 

Q. Did you see the Barry K at any time earher 
that night before the collision occurred? 

oe eS. 

@, Where did emmccemncr / 

A. We met each other just about abreast of the 
Columbia River Paper Mill dock, or it is the port 
dock of Vancouver Terminal 1. 

Q. Now, at the time that you met her, you were 
then on the tug Cruiser, were you? 


Ae las 
Q. And in which direction were you proceed- 
ing? A. I was going upstream. [356] 


@. And where was the tug Cruiser when you 
first saw the Barry K? 

A. Between the Interstate Bridge and the Rail- 
road Bridge at Vancouver. 

Q. And where was the Barry K? 

A. She was above the Interstate Bridge at Van- 
couver. 

Q. What direction was the Barry K travelling? 

A. Downstream. 

Q. And you were going upstream ? 
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A. I was. 

Q@. Where were you intending to go at that 
time? 

A. Columbia River Paper Mills at Vancouver. 

Q. And where are they located? 

A. Just—well, between the bridges, there. They 
tie the rafts at the lower end of the port dock, right 
to the dock on the end. 

Q. Did you have a raft with you at the time? 

A. I did. 

Q. What called your attention to the Barry K 
at that particular time? 

A. She whistled two long whistles and a short 
whistle for the Interstate Bridge at Vancouver. 

Q. Do you know about what time of night this 
was? 

A. At the time she whistled, or the time 
Q. The time she whistled was about when? 
A. Qh, it was midnight or shortly after. 
Q. 
J 


That would be midnight—that is on the 31st 

anuary, or the Ist of February? [357] 

& What is mght. 

Q. 1941? B Tiarisreht. 

Q. Now, at the time that you saw the Barry k, 
how far was the tug Cruiser from the Barry Kk? 

A. Oh, I would safely say a mile or better. 

Q. How far apart, approximately, is the Rail- 
road Bridge at Vancouver from the Interstate 
Bridge? 

A. Well, I wouldn’t say. It is possibly a mile. 


of 
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Q. Were those the only lights you could see? 

A. At that time, yes. 

Q. At that time. Now, were you able to iden- 
tify the Barry K from that distance ? 

A. Well, if I would just come in sight of her I 
don’t suppose I would have recognized her as the 
Barry K, but I knew it was, because I knew what 
she had and where she was going. 

Q. Did you know the sound of her whistle? 

A, Very mueh so, yes. 

Q. About how far would you say vou were from 
the Barry K when you heard her whistle? 

A. Well, I was just coming around the corner 
of the mouth of the Willamette dike and I would 
say it was over a mile. 

Q. It was over a mile. Now, could you tell 
where the Barry K was with reference, let us say, 
to the east side of the river? 

A. It was closer to the east side than it was 
the west side. 

Q. And could you tell what the course was of 
the approaching ship [360] coming downstream? 

A. From where I first noticed the ship I would 
say that she was about exactly on the range as she 


could get. 
@. You mean by ‘‘on the range,’’ Post Office 


Range? 

A. I would say she was right where she should 
be, right on the range. 

Q. After noticing the mast lights of this ap- 
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proaching ship, did you at a later time see any 
other hghts on that ship? 

A. Yes, I saw her green running light come into 
view. 

Q. Now, did you hear any further whistles from 
the Barry K after you noticed these two whistles? 

A. None whatsoever. 

Q. Did you hear any whistles from the Penn- 
sylvanian ? A. None whatsoever. 

Q. Is it possible they may have blown whistles 
and you not have heard them? 

A. Oh, certainly. 

Q. Were you concerned in the operation of 
either of those boats? A. Not at all. 

Q. Now, at the distance that you were from the 
Barry K, could you tell anything about what her 
speed was? 

A. No, I couldn’t. 

Q. Or the other steamer either? 

A. I could not. 

Q. At what point of time, if at ali, were you 
able to identify the ship that was coming down- 
stream with regard to what kind of a ship she 
was? [361] 

After I came back to pick up Barge No. 24. 
That is after the accident, you mean? 

After the accident. 

Now, did you see the collision, itself? 


Yes. 
Just deseribe to the Court now what you 
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A. Well, the Pennsylvanian was coming down, 
like I say. As near as I could tell from where I 
was at she was on the ship range. All of a sudden 
she just turned and went right across the river and 
smashed into the Barry K. That is as near as L 
ean tell what happened. 

Q. Could you tell whether the Barry K, itself, 
or one of its barges was smashed by the Penn- 
sylvanian ? 

A. No, I couldn’t tell, only that the Barry Kk 
backed away and run across the river. 

Q. Prior to the time that this collision occurred, 
did you observe any lights on the Bary K? ) 

A. Iseen two mast lights going up the river. 

Q. And did you see any other lights on the 
Pennsylvanian after she had turned off Post Office 
Range and headed to the east side? 

A. She turned enough so that the green light 
went out of sight and the red light came into view 
and I could see her mast lights from a side view 
and her red light and that is all. 

Q. Did her red light remain continuously in 
view then until the collision? [362] A. Yes. 

Q. What became of the Barry K and the Penn- 
sylvanian after the collision ? 

A. The Barry K went over across to what they 
call Silo Dolphin and tied up to repair whatever 
damage they had, and I went up to the Barry K 
and asked them if I could be of any assistance. 
Captain Williams asked me to pick up his barges 
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and tie them up. So I went back to get them and 
I picked up Barge No. 24, put on my own port 
side. The ship then proceeded on down the river 

Q. Pardon me. Where was Barge No. 24 when 
you picked it up? 

A. Drifting around in approximately the middle 
of the river or a little closer to the west shore. 

Q. And what next did you do? 

A. Then I turned it around and picked up 
Barge No. 22. Barge No. 22 was laying right flat 
against the dike. 

Q. Now, the dike on what side of the river? 

A. On the west side of the river. 

Q. And about where, with reference to this so- 
called Silo Dolphin that we have heard about? Or 
do you know where the Silo Dolphin is? 

A. Yes, I know where that is at. It was quite 
a little below that. 

Q. It was below that? A. Yes. 

@. But it was on the west side of the river? 

A. West side of the river, yes. 

Q. Now, at the time that you picked up Barge 
24, did you notice [363] what lights she had on her? 

A. Had two lights, one on either end on one side. 

Q. Which side was that, do you know? 

A. Well, when I picked them up why I took it 
on one side, so the lights would be on my own left 
side, port side. 

Q. And when you picked up Barge 22, what 
lights did it have on it? 
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A. It had one light on one forward comer—that 
is, forward from the swnker end, I will say, and 
on the same side that was sunk. 

Q. Did you go out on board these barges at any 
time? A. No, I didn’t. 

Q. And you were right alongside them, how- 
ever? A. Right alongside them. 

Q. Were the lights that you saw on those barges 
plain to be seen? A. Sure. 

®. Were you close enough to the globes on the 
lights to see whether they were clean or not? 

A. Well, I was within the width of the barge of 
the lights. 

Q. What did you observe about the condition of 
the lights ? 

A. They looked clean enough to me. 

Q. Did you then take the barges upstream ? 

A. I took them upstream and tied them up at 
the lower end of Terminal 4. 

Q. Did you notice the hghts at that time? 

A. Then when I left them they had the three 
lights on them. I looked to see before I left 
them. [364] 

Q. The same three lights they had before? 

A. The same three lghts. 

Q. Had anybody touched those lights at any time 
while the boats were in your custody ? 

A. Not to my knowledge. 

Q. After leaving the barges at Terminal No. 4, 
where did you go then? 
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A. I went to the home dock. 

Q. During the time that you have been on the 
river, what has been vour observation as to the side 
of the river on which the river boats travel in going 
up and down past Post Office Bai? 

A. The east side of the river. 

@. Are there any exceptions to that that you 
have had occasion to notice at all? 

A. No, I don’t believe so. 

Mr. Young: You may cross examine. 


Cross Examiation 
By My. Wood: 

@. Is it more convenient for them to come up 
on the left-hand side? 

A. Much more convenient. 

@. Why is that? 

A. Well, in the first place, the ship is coming 
down there, I figure,—whether it is right or not 
I don’t know—but I figure that a ship needs plenty 
of room, and they are headed right down into that 
bight all the time. 

Q. Will you let me interrupt vou to ask you why 
the ship needs [365] plenty of room? 

A. Well, there is quite a difference in size. 

Q. What? 

A. The difference in size of the vessels. So if 
you stay on the east side of the river you are out 
of way of the ship at all times, or, rather, you 
should be. 
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Q. That is the idea, then, that the tug and tow 
coming up on the left-hand side shall keep entirely 
out of way of the ship, is it? 

A. By following the east shore they should be 
out of way of ships at all times. 

Q. Is the slacker water over there, less current? 

A. It depends on the stage of the river. If 
there is current in the river why it is slacker there, 
but if it is all slack then it is practically about the 
same. 

Q. Is it shorter for the tugs and tows to come 
up on that side and reach their destination ? 

A. Yes. 

Q. They have to travel a less distance to reach 
any place in Portland if they come up on the left- 
hand side, do they not? 

A. Yes, that is tight. It is the same as cutting 
corners. 

Q. When you met the Barry K and her barges 
off Vaneouver, as vou have described, how close to 
her did you pass? 

A. Well, offhand that would be hard to say. I 
suppose anywhere from fifty to a hundred feet, 
probably. 

Q. I did not hear. [366] 

A. Anywhere from fifty to a hundred feet. 
something like that. Not much over that. because I 
was going to land and I was waiting for her to get 
by. 
Q. Which side of her did you pass? 
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4, Port and port. 

Q. You passed port to port, both of you? 

A. Port to port. 

Q. In other words, you obeyed the narrow chan- 
nel rule? A. Yes, 

Q. And did vou consider that fifty or a hundred 
feet was safe space between you to allow to pass? 

A. Yes, there was plenty of room there at that 
particular point. 

Q. There was not any particular reason for you 
at that time to notice and remember what lights 
she had on those barges, was there? No accident had 
happened, there was nothing to fix it in your mind, 
was there ? 

A. No, only she had a couple of barges, I 
noticed, because to see what she had I was going to 
tie up there and I didn’t want to go across her 
bow. 

Q. Well, it is rather, then, that you say she had 
those lights there because you think that she should 
have had them rather than vou distinctly now re- 
member that she had them there. Is that not a fact? 

A. No, sir. [867] 

Oy Allemecht: 

A. I figure it is my business to see those things 
for the safety of my own boat and myself and 
crew. 

Q. Did vou on approaching her notice her for- 
ward range light? 

A. She had no range light. 
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Q@. That is what I want to find out. Did she or 
did she not? A. She had two mast lights. 

Q. She had no front range ght burning, did 
she, that you saw? 

A. Not that I saw. If it was lit I couldn’t see it, 
anyway. 

Q. When you saw the collision, you said you 
were down near the mouth of the river some place, 
or where did vou say? 

A. It was just inside the mouth. 

Q. Would you mark the place where you were 
when you saw the collision? Will you mark her on 
this chart? 

Mr. Wood: Just give me an ordinary pencil. 

A. Oh, I suppose I was in here some place. 

Q. I will just make a little mark there. Is that 
the place? You make the mark where you think vou 
were. 

A. Looking at the map and looking at the river 
is two different things for me. I would say I was 
approximately right along in here. 

Q. Here I have marked a cross in pencil and 
drawn a line up from it and written ‘‘Cruiser.’’ Is 
that the place? , 

A. That is somewhere near. 

Q. And how far were you at that pomt from 
the place of the collision? 

A. Oh, ahout a mile, I guess, or maybe a little 
over a mile. I [868] wouldn’t say exactly how far 
it is. I never did measure it off. 
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Q. And you saw the Pennsylvanian first up here 
on the Post Office Range ? 

A. I saw her two range hehts first. 

Q. You said she was about where she should be 
at that time? 

A. I would say from the looks of the way she 
Was approaching that—well, I couldu’t swear that 
she was, but I would say she was pretty close to 
bemg on her own range, where she should be. 

Q. I do not suppose vou could swear where she 
was at any time, could you? 

A. I couldn't positively swear to it, no. 

Q@. And you could not swear to her course, 
either, could von? You could not swear to her 
course, either, could you? 

A. Her compass course she was traveling ? 

Q. No, no. The course she came down the river. 

A. No, I couldn’t swear to her course. 

Q. The only thing you had to gauge her course 
by would be her red and green lights and her mast 
headlights ? Ay hat isvall. 

Q.. And the ship was perhaps two miles away 
from you? 

A. Approximatelv, something like that. 

®. You testified you only heard the two blasts 
from the Barry K, did you not? 

A. That is all. 

Q. Those are the only whistles you heard from 
either ship at any time? [369] 

A. Those are the only whistles at any time. 

@. And how was the wind? 
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A. The wind was blowing toward the west shore. 

Q. Have you an explanation why you heard only 
the two blasts and no other whistles ? 

A. None whatsoever. 

Q. After you picked up the two barges at Cap- 
tain Williams’ request and started up the river, 
was it? Av Yeswein 

Q. Where was the Pennsylvanian at that time? 

A. She proceeded on downstream. 

Q. She had passed vou, had she? 

A. Yes. She went downstream as I was picking 
up No. 24. 

Q. Was 24 the one you said was lving right 
alongside the dike? 

A. No, 22 was lying aside the dike. 

@. Where was 24? 

A. 24 was laying out from the west shore—well. 
it was far enough out that the Pennsylvanian went 
down between the west shore and the barge. 

Q. She did. That means then that the barge 
must have been considerably out in the channel, 
then, was it not? 

A. It wasn’t too far out. It was outa. wape: I 
wouldn’t say just how far. 

Q. You do think the Pennsylvanian went down 
between the barge and the west shore, do vou? [370] 

A. Do I think it? 

Q. Ves A. I know it. 

Mr. Wood: That is all. 

Wait just a moment. 

That is all. 
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Redirect Kxamination 
ify Nir SX oun : 

Q. Mr. Fowler, in answer to a question put by 
counsel, you stated it would be more convenient for 
logs and tows to go upstream on the left-hand side. 
What would you say as to whether it would be 
either safe or practicable for tugs and tows—that 
is, river boats—to go up the right-hand or west side 
of that river in the vicinity of Post Office Bar? 

A. Well, I guess it could be done, but it depends 
on whatever is approaching. If another vessel is 
coming or something, I wouldn’t go under there 
under no circumstances. 

Q. Why not? 

A. Because I don’t think it is any too safe. 

Q. And why isn’t it too safe? 

A. Because you might have enough room and 
you might not. It depends on what you have i 
tow. . 

Mr. Wood: It depends on what? 

A. It depends on what you have in tow. 

Mr. Young: That is all. [871] 


Reeross Examination 
By Mr. Wood: 

Q. Then if it depends on what you have in tow 
you can hardly say that you would not go that way 
under any circumstances, can you? You might go 
there with some kind of a tow and not with an- 
other. Isn’t that true? 
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A. Oh, if you had a little small barge or some- 
thing like that vou would go in there if you wanted 
to. 

@. Have you ever had any experience in navi- 
gating an ocean steamer? 

A. Ihave had none. 

Mr. Wood: That is all. 

Mr. Young: That is all. 

(Witness excused.) 


JOHN KELLY, 


produced as a witness in behalf of the Libelant, 
being first duly sworn, testified as follows: 


Direct. Examination 
By Mr. Young: 
@. You live in Portland, Mr. Kelly? 
A. Yes, sir. 
q). And what is your occupation ? 
A. Well, I was a watehman on the Barry K at 
this time, but I am a deck boy on the Claire, now. 
[372] 
Q. Is the Claire owned by the Western Trans- 
portation Company ? A. Yes, sir. 
@. How long have you been in the employ of 
the Western Transportation Company ? 
A. Qh, off and on ten years. 
©. Were you on watch on board the Barry K at 
the time that the collision occurred with the Penn- 
sylvanian ? A. I was. 
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Q. When did vou go on watch? 

AS 6 ld. at Melt 

Q. And when would you ordinarily have gone 
off watch? A. 6:15 the next morning. 

Q. As the Barry K came around into the Wil- 
lamette River from the Columbia and was headed 
up towards the place where the collision occurred, 
where were vou on the Barry Kk? 

In the pilot house. 

Who was there with vou? 

The pilot, Captain Reed. 

Captain Reed? A. Yes, sir. 

How long did.you stay in the pilot house? 

A. Oh, I would judge about ten minutes. 

Q. And did you leave the pilot house then? 

A. Well, he wanted me to go down below to 
pick—to get ready to pick up a barge at West 
Oregon mill. [373] 

Q. Prior to the time that vou had received these 
orders from Captain Reed, had you noticed any 


QOrOb 


ship coming downstream ? 

A. Inoticed her about a mile upstream. 

Q@. And do vou know what the location of the 
Barry K was when vou noticed her up the stream ? 

A. She was a little below Post Office Bar light. 

Q. That is, the Barry K was? 

A. Yes, sir. 

@. And when vou saw the Pennsylvanian, at that 
time vou did not know her identity, I suppose? 

m. 480, 1 dich not knows I |mew it was a ship. 
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Q. What lights did you see? 

A. Isee two white mast lights. 

Q. Any other lights? A. No, 

Q. Could you tell which direction she was pro- 
ceeding, what her course was? 

A. She was coming downstream. That is all I 
know. 

Q. Do vou have anything to do with the navi- 
gation of the Barry K? 

A. No, sir. I have not. 

Q. Do you carry any Federal lheense at all? 

A. No, sir. 

Q. Prior to the time that you went below under 
orders from Captain Reed, had there been any 
whistle signals given by either of the boats? [874] 

A. Well, when I went below the Barry K blowed 
two whistles. 

@. Where were you at the time that the Barry 
K blew those two whistles? 

A. Down on the lower deck. 

Q. What were vou doing on the lower deck at 
that time? 

A. I went down to see the deck hand, to see that 
he gets ready to pick up a barge at West Oregon 
mill. 

What deck hand was that? 

Johnny Wilhams. 

Where was he at the time vou saw him? 
At the fire hold. 

Is that h-o-]-e or h-o-l-d? 


OFore 
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A. Well—— 

Mr. Young: I have not been able to find out, 
myself, your Honor. In any event it is in the for- 


ward part 
A. It is a bulkhead 
Q. Were those doors in the forward part of the 
Barry K on the lower deck open at that time? 
A. Well, part open. 
Q. Part open? A. Yes, sir. 
Q. Now, how long did you remain down below? 
A. Well, I went right up on the forward deck 


below the pilot house. 

Q. Now, will vou examine this photograph, 
Libelant’s Exhibit 2, which shows the forward part 
of the Barry K, and in the first place [875] show 
to the Court where you were when the pilot first 
ordered you to go down below? 

Wher he ordered me to go below? 

Yes. Where were you then? 

I was up here. 

That 1s mm the top house? 

Top house, ves. 

Is that right? RK. Yes, sit. 

Now, wil! you indicate to the Court where 


eo ee ae 


you went when vou went down below ? 

A. Well, I went right down the ladders. You 
see, 1t is a ladder down here. I guess vou can’t see 
it. It is a ladder. Then I went down the back stair- 
way. 

Q. Now, in coming into this fire hole, or what- 
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ever it is called—can vou see that in this picture, or 
its location ? 

A. Well, no, you can’t sec it. Somebody is stand- 
ing right across by it, that’s all. 

Q. The man who is in that picture is standing 
right by it? A. Yes, sir. 

Q. Now, when you came back after having gone 
down into the fire hole, show the court where vou 
went at that time. 

A. Right up here. Forward. 

Q. Now, that is on the second deck, is it? 

A. Yes, sir. Cabin deck. [876] 

Q. Cabin deck. Now, between the time that vou 
heard these two whistles of the Barry K and the 
time you got up on the cabin deck forward, did you 
hear any more whistles? 

A. I heard the Barry K blow four whistles. 

Q. In the meantime had vou heard any whistle 
from the other boat? A. No, I did not. 

Q. Now, what further whistles, then, after the 
four whistles, did you hear? 

IT heard the Barry Kk blow two more whistles. 
And what other whistles? 

Four more whistles from the Barry K. 
Any further whistling from the Barrv K? 

I think the Barry K blowed two more star- 
rene and then after that the—he stopped his en- 
gines, and the Pennsylvanian blowed three whistles 
and the Barry IC answered with three whistles. 

@. And was that the last whistling that was 
done? Ae Wes esis 
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Q. Now, did you, except for the three whistles 
from the Pennsylvanian that you have indicated, 
hear any other whistles from the Pennsylvanian ? 

EeeNO, Sie 

Q. Is there any reason you know of why you 
did not hear any other whistles ? 

A. Well, I was below, see. I don’t know—he 
didn’t blow any, that’s all. [377] 

Q. Now, at the time that you heard these three 
whistles from the Pennsylvanian, about how far 
apart were the boats? 

A. Well, I judge about between five hundred 
and a thousand feet. 

Q. And at that time did you receive any orders 
from Captain Reed? 

A. Yes, he blew the whistle for me and I an- 
swered it from the lower deck. 

Q. What whistle is this you are talking about? 

A. The deck whistle. ‘ 

Q. That is not a whistle for another steamer? 

A. No, no. That is a deck whistle; that is to 
eall me. 

@. And did you respond to that? 

A. Yes, sir. I hollered up to him. He says get 
them, that she is going to hit. 

Q. At that time how far apart do vou think 
the boats were? 

A. Oh, about five hundred feet. 

Q. And what did you do? 

A. I went down the port side of the deck to 
eall the crew. 
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Q. When you received this order, you were al- 
A. Cabin deck. 


ready on the 


(. —cabin deck, weren't you? 

A, ies, sit. 

Q. And that is where the men were in bed? 

A. Yes, sir. 

@. And vou went down the port side, vou say? 


A. Port side. [378] 

Q. To call the men. Is that right? 

A. Call the crew; yes, sir. 

@. And how far did vou get before the collision 
oceurred 2 

A. Well, I got about halfway down the deck and 
then the ships hit. 

QO. Mid vou see Captain Williams at any time 
before the collision ? 

A. Yes. He come out. Before the collision? No, 
sir: I didn’t. 

And where was he when he came out ? 
Coming out his door in the port side. 
Was that after the collision ? 

Yes, sir. 

Did you see the collision, itself ? 

A. Well, she hit on the port—coming down, she 
hit on the starboard side of No. 22, the lower door, 
after door. 

Q. Do vou know whether the Barry K was in 
motion or standing stil] at the time of the collision ? 

A. She was backing up. 

Q. Backing wp. And could you tell how far the 
Pennsylvanian was proceeding ? 
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A. No, I could not tell. 

Q. Did vou notice what became of the barges 
after the collision? 

A. Well, they went drifting down the river. 

Q. Where did they finally come to a stop? 

A. Well, I couldn’t tell that. 

Q. Now, as watchman, did vou have anything 
to do with the matter of putting lights on the 
barges? [379] 

A. Qh, ves. That is my duty. 

Q. And did you put the lights on the barges 
that night? A. Yes, sir. 

Q. Do you remember where the boat was at the 
time that vou put the lights on the barges? 

A. At Camas, Washington. 

Q. And about what time of night was it? 

A. Oh, about half past ten at night. 

Q. Prior to that time the boat had been tied up 
there for a while, had it? 

A. No, she has to bring empty barges up there 
and make the switch and pick up the loaded ones. 

Q. In any event, preparatory to coming back 
to Portland it was about 10:30 that you lighted the 


barges? Be MGS: 
Q. Tell the Court what you did about the lights 
on the barges. A. Iputa barge 


@. You puta barge where ? 

A. I put a light on the starboard outside cor- 
ner of 22. 

Q. Go right ahead. 
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A. And I put a light on the port outside corner 
of 24, on the forward end, and I put a light on the 
after corner of 24. 

@. «And how did you fasten these lights onto the 
corners of the barges? 

A. Well, there is a nail up there. [380] 

Q. How high above the deck? 

A. Qh, about six feet. 

@. And where were those nails with reference 
to the exact angle of the corner ? 

A. On the starboard outside corner. 

Q. When you attached—first of all, did vou have 
the lights with you when you went out to the 
barges ? 

\. Oh, ves. J had to carry them out to put them 
on. 

Q. ‘They are not kept there at times except when 
they are in use? 

A. Oh, no. I have to refill them and clean the 


globes. 
Q. Did vou refill them and clean them that 
night? A. Oh, yes. 


Q. You cleaned the globes, too? 
A. If they aren't clean I have some other lights 
to replace them with. 
(The last answer was read by the reporter. ) 


Q. Now, this light, Libelant’s Exhibit 8, is it 
the type of hght that you had at that time? 

A. Yes, sir. 

Q@. Will you indicate to the Court the condi- 
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tion of the globe of this light compared with the 
condition of the globes of the lights 

A. Just about the same. 

Q. Just about the same? a Mes?T3s j 

Q. When you attached these lights to the nails, 
did any portion of the light, itself, extend out be- 
yond the angle so that it could be seen from the side 
on the forward end? A. No, it ditt, 

Q. It did not. Now, did you, after placing these 
lights in a position that you have indicated, have 
occasion to go out on those barges any more before 
the accident happened ? 

A. Oh, yes. You are supposed to go out and see 
if they are lit. 

Q. Did you do what you were supposed to do? 

A. Qh, yes, sir. That is my duty. 

@. And how frequently did you go ont on these 
barges between the time that you first lighted !)icse 
lights and the time that the accident happened? 

A. Qh, about an hour. Oh, about every half hour 
I went out. 

Q. About every half hour? A. Yes. 

Q. And on the times when you went out around 
these barges, you actually saw the hghts, did you? 

A. Yes. 

@. And were they all lighted ? 

A. Yes, every one. 

Q@. And were they lighted at the time you were 
up on the forward deck there, just before the acci- 
dent? 
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A. I can’t see them from the forward deck. 

Q. How long had it been before you went down 
below under the [382] Captain’s order that you had 
last inspected these lights ? 

A. After I left Vancouver. 

Q. So that between the time the Barry K left 
Vancouver and got down to the point of collision 
you had actually inspected the lights? 

A. Yes, sir. 

@. What was the condition of the weather that 
night? 

A. Qh, it was kind of a breeze, a wind. That is 
all I know. 

Q. Which direction ? 

#. Oh, I guess it was kind of towards the west 
shore. 

Q. <After the accident occurred, did you at any 
time later see the lights on the Barry K, the Barry 
K’s barges ? 

A. Oh, yes. When they were downstream drift- 
ing. 

Q@. And how far away from you were those 
barges at the time you saw them drifting ? 

A. Well, I couldn’t tell how far they were. 

Q. Some considerable distance ? 

A. I would judge a mile. 

Q. Did you again see those hghts up at Ter- 
minal No. 4? A. Yes, six. 

Q. And what was the condition of the lights 
then ? A. They were on the barges, lit. 
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Q. And were they all in the same condition that 
they had been before the accident ? 

A. Yes, sir. [883] 

Q. At the time that you went to summon the 
members of the crew, did you go to summon Cap- 
tain Williams also? 

A. I went down on the deck, there, to wake up 
the crew, down the port side of the deck to wake 
up the crew. There was quite a few people in bed. 

Q. Well, did you go in to wake up Captain Wil- 
liams in addition to the rest of the crew? 

A. Yes, but he came out in the meantime while 
I was going down, and the mate come out, and 
the cook came out, and the chief engineers came 
out. 

Q. In other words, he came out before you had 
the opportunity to notify him? A. Yes. 

). There has been mention made in this case of 
a forward range light on the Barry K. Do you 
know where that light is? 

You mean the stem light ? 

Stem light. A. Yes, sir. 

Was that hght lighted this particular night? 
No, sir. 

Why not? 

Because I have to put them out, because the 
flare of that hght from the barges will blind a man 
in the pilot house. 

@. And when you had a barge such as No. 22 
on the nose of the Barry K could anyone from for- 
ward see that light even if it were lighted? [384] 
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A, Wo, ssir. 

Q. Were the other hghts on the Barry K lighted, 
the mast hghts and range hehts,—running lights, I 
mean ? A. Wes, "sir: 

@. Did you have anything to do with the light- 
ing of those lights? 

A. No. They are done by electricity. If they are 
out I have to report them and then replace them 
with globes. 

Mr. Young: You may cross examine. 


Cross Examination 
By Mr. Wood: 

Q. Mr. Kelly, what duties are yours besides 
looking after these lights? 

~. Well, my duties is to be closely to the pilot 
house at all times. 

@. Do you consider that you are acting as look- 
out ¢ 

A. Well, | am lookout. When I ain’t down below 
looking around T have to go down below, and there 
might be somebody smoking in bed, and they might 
start a fire. There might be a leakage or some- 
thing. 

Q. I infer from your answer you are sort of a 
general handy man to do whatever the pilot house 
asks you to do. Is that correct? A. Yes, sin: 

Q. Now, you said that at the time of the col- 
lision the Barry IX was backing up. I did not know 
whether you meant merely that her engines were 
backing or that she was making sternway through 
the water. 
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A. Well, her engines was backing up at the time 
of the collision. [885] 

@. Is that what you meant? A. Yes. 

Q. She still had headway on her, did she not? 

A. Well, they have got a reverse bell there to 
back up. 

Q. I know, but I say she was still going ahead 
through the water, or could you tell? 

A. I couldn ’t tell. 

Q. You said that before you started out from 
Camas on this journey at 10:30 P. M., you were 
busy handling some empty barges, did you? 

A. That is when we bring them in to the mill, 
the mill in the slough. We bring empties in there 
and then pick up the loaded ones to brmg them 
out. 

Q. So that this tow that became involved in the 
collision was a separate thing and was made up 
and started out at 10:30 P. M.? 

A. Yes, from Camas, Washington. 

Mr. Wood: Let me see the log book, will you, 
please ? 

This does not cover the period in question. 

My. Young: Pardon me. It starts at midnight. 
That is the point. I did not understand there would 
be any question about the use of the log prior to 
that time. But I will produce the other sheet to 
go back of that. 

Mr. Wood: You have not got it now? 

Mr. Young: No, I have not. I am sorry. 
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Mr. Wood: Q. ‘Then do I understand, Mr. 
Kelly, that at 10:30 you placed these lights on the 
barges and lit them and [386] 

A. No. I lit them, yes, but I came outside of 
the slough there to pick up Barge 22. 

Q. When did you light these lights? That is what 
I want to know. 


A. I lt them when you go in the slough, there, 
to pick up the barges. 

Q. What time is that? 

A. Qh, it is between 9:30 and 10 o'clock. 

Q. 9:30 and 10 o’clock? A. Yes. 

Q. In other words, these lanterns that we are 
talking about were burning from 9:30 or 10 o’clock 
on to the time of the collision, were they ? 

A. Yes, sir. 

Mr. Young: If the Court please, I should like 
to give to counsel at this time the engine room 
log which does cover the period counsel is inquir- 
ing about, and I think has data from that source as 
to the questions he is inquiring about. 

Mr. Wood: Thank you. 

Q. I cannot make anything out of this unless 
the home dock means Camas. Does it? 

A. Home dock? 

Miz. Wood: I will have to wait for the other log, 
I guess. 

Q. Do you have the duty of trimming the wicks 
of these lanterns? A. I do. 

Q. And filling them and all? [887] 
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A. Yes, sir. 

Q. Did you get this lantern here at the request 
of counsel and bring it to court? 

A. No, I did not. 

Q. Did you burn ordinary kerosene in those 
lanterns? A. Yes, sir. 

Q. How often do you trim the wicks? 

A. Every time I take them in and clean them 
before I hight them. 

Q. And did you make a round of these lights 
going outside around the houses of the barges? 

A. Ido. 


Q. Every half hour? A. Yes, sir. 
Q. You did that this night? A. Messi: 
Q. Found them burning? A. Yes, Sir. 


Mr. Wood: That is all. 
(Witness excused. ) 

Mr. Young: That is all. 

Mr. Wood: I am going to request the Court’s 
permission to light that lantern with ordinary kero- 
sene and let it burn. 

The Court: When it gets cooler. 

Mr. Wood: For this period. [888] 

Mr. Young: If the Court please, there was some 
question here about reading the log book. I should 
like to recall the engineer for just a moment he- 
cause it is his handwriting. 

Will you take the stand a minute, please ? 
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a witness in behalf of the Libelant, was thereupon 
recalled, and, having been previously sworn, further 
testified as follows: 


Further Direct Examination 
By Mr. Young: 
Q. I am going to hand you the log, the engine 
room log, and ask you to read off for counsel what 
these notations are here on the left page. 


A. That is—starting back at Camas, — from 
Camas? 
Q. Yes. 


A. Well, when we left Camas we had 12 and 
23, or left 12 and 23 and got 24. 
Nhe Court: That is the last entry on the bottom 


of page 46? A. Yes. 

Mr. Young: Q. Does that give you the time 
when vou left Camas? A. Yes. 

Q. When? 


A. We arrived there at 9:10 and left at 10:30. 

Q. You arrived at Camas at 9:10 and left at 
GR 302 A. Yes, sir. [389] 

@. On the top of page 47 of the Engineer’s Log, 
what appears there ? 

A. Mott’s Slough. We got 22 and arrived there 
at 10:45 and left about 10:50. 

Q. Is that 11 over there? 

The Court: Picked up Barge 22 at 10:45. 

Mr. Young: Q. And left at 11. Now, where is 
this slough that vou are talking about? 
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A. That is the mouth of the Camas Slough. 

Q. The mouth of the Camas Slough. 

Mr. Wood: As I understand, the other witness 
said he lt the lanterns at the time that they were 
at the slough, which was somewhat earlier than 
leaving Camas. 

The Court: They picked up the barges at two 
different places, two different times. 

Mr. Young: That is all, Mr. Young. 


(Witness excused.) 


Mr. Young: If the Court please, it being now 
ten minutes of twelve, I should like to make this 
suggestion: that we have the opportunity to wait 
until tomorrow morning to rest. I think that we 
have completed our case, but there may be some tag 
ends that I would hke to go into and it would take 
just a few minutes in any event. 

The Court: If they have completed it, Mr. 
Wood, keeping in [890] mind on my part you have 
witnesses here from out of the city, would you like 
to attempt to finish in two days your part of the 
testimony ? 

Mr. Wood: Well, I should like to, if it can be 
done without hurrying. But I attach too much im- 
portance to the case to try to hurry over any phase 
of it. 

The Cowt: Then it is very doubtful. 
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Mr. Wood: It is doubtful. 
The Court: We will not plan to hold court on 
Saturday, then. 
(Thereupon, at 11:50 o’clock A. M., Court 
was adjourned until tomorrow, Friday, July 
18, 1941, 8 o’clock A. M.) [891] 


Friday July 18, 1941, at 8 o’clock A. M., pur- 
suant to adjournment, the following further pro- 
ceedings were had: 

Mr. Young: Libelant rests, your Honor. 

Mr. Wood: We will call Captain Norberg of the 
Pennsylvanian. 


